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Murtial JjUW, is tliay^vhich is coaiiiion to 
all law uhatfvt'f — the necessity of things. 
As, tVorn the condition oJ' human nature, no 
state can subsist ^vithout occasional war- 
l'av<‘, it was an early discovery in political 
ujconoiuy, that a body of .professional 
sohliers is much better fitted for attaining 
the ends both of security and defeoce, and 
the achieving 
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Cessary policy at times must justify) tlmii 
^hose temporary forces wliich are raised 
by occasionally einbodyiiiff and arming a 
J>ortion of the citizens.* War is a science 
which is not to he attained in any measure 
of perfection, without a regular initiation 
in its clemelJtf^^ ajul a long and uninter- 
rupted exercise of its duties. , Mo^over, 
•as there is in all liberal professions an espi-it 
dll coi'ps^ or gtmeral cdiaracter of the body, 
which is known to have the most admira- 
ble effect iii cherishing the laudable, and in 
correcting the faulty or degenerate tempe- 
raments of the individuals which compose 
it, the prin»jp1« *f honour, which is the 
■ general •character of the military order of 
citizens, could not h'jvt^ had its full opera- 
tion, unless the military vocation hud stood 
discriminated from all others, and ranked 
as a profession which gives to its members 
an appropriate character and name iii_ 
civil society. 

JB.\pediency, therefon?, and the wisest 

I 

* This subject is illurtrated by Dr. Smith, in his Essay 
on the Wealth of Nations, booK v. ch. 1. 

. policy 
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policy, having rendered the military con- 
< lit ion a regnilar profession in all civilhiedU 
nations, it' became necessary that thia 
body of men, who, from their number, 
were capable of becoming either a power- 
ful instrument of good, or a formidable 
engine of evil, should be regukitcd by cer- 
tain 1^'s, exclusively adapted ^nd proper 
to«their state. It was requisite that they ‘ 
shoukl art with regularity, with prompti- 
tude, and unanimity ; and for that purpose 
it was essentially necessary that they 
should feel ihem&elvhs perpetually under 
the strictcsl subordination, and yield the 
most jicriect ami abs^lTSfc obedience to 
the command of thc^ leaders. JP’or this 
purpose, a saciificc ^ra greater portion of 
the personal liberty of individuals is neces- 
sary in the profc*ssion of a soldier, than in 
an^" other of the eniplo;^mcnts of civil life ; 
for without that sacrifice the army could 
not for a moment be kept together. Ne- 
cessity, therefore, requires that certain re- 
straints should be imposed on all the ranks 
of men who compose the military force of 

B 2 . the 
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tlie state, which arc tbreigii to the condx- 
olioo df ot^r clti^xnis. But whetn it is con- 
sidered for^'Wha^' a noble end those sacri- 
fices are made ; no less" than the security, 
peace, and welfare of tke whole conniiu- 
nity ; and that in themselves they i nfringe 
not on any -one essential ih ^*e<^ i ^nt o f ra- 
tional Itbcrty, or the most comfoit|iolc en- 
joyment of life; when i'tis considered that 
those trivial restraints arc most amply 
compensated by'^^he wise, huinane, and 
bountiful provisions that are made for the 
soldier, after he is Veleased with honour 
from the fatigues of his profession, and by 
the immunitic^dl'd privileges he enjoys in 
that title, above others of his fellow- 
subjects^; there i^no man possessing a 

" liberal 

“ By btat. 413- t’- 3- a tt^eekly atlowaiire is to be laiseil 

111 (‘very couAty for the relief of soldiers that me M(‘k, hurt, 
and maimed. The Royal Hospital at Chelsea i« instituted 
“ for the support of such as aie worn out in theii dutv OfTj 
** cers and soldiers that have been in the Kings service, aie, • 
by seveial statutes enacted at the close of several wars, at 
‘‘ liberty to use any trade or occupation they are lit for, in any 
“ town in the Kingdom (except the two Lniversities) notwitl.- 
standing any statute, custom, or ahorter to the contrary- 
® And 
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liberal or well constitute who ytllM 

complam of the liar<i^hi||l^Afj®^^i?'iht»fy 
profession, far Jesa u^migu 
gulations of incacpcdiency o^fi^ttsthdp.’' ' " 
The chief point hi whicli[^^’^Oijd^ti<)i| 
of a soldier diffbijs from that of'atiother ci- 
tizen respect to pcrs^al litiifefty is* 
that his professional contl«C^)P^ing tegvh- • 
lated by the Articles of Warl, k is in the* 
power of the Sovereij* u, ^nd entirely at htl^ 
discretion, to enact such Artich's of W^r 
as may to him scem»most expedient for 
the government of the army, over which 
he is ni that lespcct excrthagpely the legis- 
lator. And this powa|^t is alledgcd, in " 
the hands of an arb^ary ptrinq®, might 
reduce the condition lof a sohlier to a state 
of the most abject servitude, but let it 
be considered, that the Sov^crcign of Great 
Britain is in no sense to be regardetl as an 

s 

And 5oldioj« on Milit^try sei\jce Tna> ui<xke niincUimti^e 
wills, and dispose of then poods, x\ciji;cs, nnd othoc pdt'sonal 
chattels, without those foinib, sOlemmtKs, «^|^U 
" which the law rcquius in oth#r cases/' b i, 

B 3 ’• arbiti’ary 
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a.rbitrary prinee or absolute monarcli. His 
powers dnidi prerogatives arc most specially 
defined, and so wisely limited by the laws 
and constitution of the realm, that no 
prince w-ho occupies the throne of these 
kingdoms, be his individual character and 
disposition ever so prone to tyran^, can 
materially'^fTect or abridge ‘the ftbertics 
of any class of his subjects, lender the 
constitution of Great Britain, theoretically 
speaking, there is no standing army ; for 
although in reality the army is not annu- 
ally disbanded, yet the annual consent of 
parliament is^t^uired to keep it in exis- 
tence.* It is th^^fore, in the nature of 
things, impossibleXthat any arbitrary en- 
actments, tending degrade the condi- 
tion or abridge the libertic's of the sol- 
diery, could have a longer duration than 
a year. Moreover, the Mutiny-act, by 
which the King is authorised to frame 
Artic|B8 of War, and which in fact is the 
Code j|f military law, is the operation of 
Parli^^ent, and not of the Sovereign. It 
undergoes an annual revision in both 
‘ ” houses ; 
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houses ; it is subject to alteralioa aiid 
anicnilnicnt by the wisdoQi of the icgisia* 
tiire ; an^” thus, by the very limited tertub 
of its duration, and frequency of its iQe- 
newal, it is more truly and immediately 
framed by the i>eople itself, than any othei^ 
of the%existing statutes of the realiq. 

It is '‘true,* that by the Mutitiy-act% a , 
power is granted to tlie Sovereign, “ of 
“ forming Articles of War for the better 
“ government of his jVIaje^ty^s forces, and 
“ ofconstitutingCourt,&-inartial, with power 
“ to try, hear, and determine any crimes^ 
“ or offences by such Ar Aijiil es of War, and 
“ inflict such penaltie|^ the artiidcs di-- 
“ rect.” But even t|^ extensive power 
has its limits ; and tlj^sc are of such a na- 
ture as to bar every possible exertion of a 
tyrannic authority, or arbitrary infringe- 
ment of the valuable rights of the subject. 
For while the right of framing Articles of 
War, and infiict^g penalties, is declared 
to belong to the Sovereign, it is at the same 

» Sect. 55/& 56 . 

B 4* 


time 
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timfe provided*, “ Tht^t no officer or sol- 
“ dier shall, by such Articles of war, be 
• subjected to any punishment extending 
** to life or limh^ for any crime which is 
•* not expressed to be so punishable by the 
” Mutin^'-act.” The penalties, therefore, 
which it is competent for the Sove^gn to 
decree bjpdiis own authority,* mu^ at the 
worst be of a very slight and subordinate 
nature, and calculated merely for the en- 
forcement of good discipline ; since the 
greater crimes, and .their appropriate pu- 
nishments, are defined and regulated by the 
Mutiny-act, as already said, is the 

operation, not orS.he Sovereign per se, but 
of the united brai^iies of the legislature; 
and the penalty of ^ath cannot be infiict- 
ed by any articles of war, “ unless for such 
** crimes as are expressed to be so punish- 
able by the M\itiny-act. 

Besides this, when it is considered that 
even those subordinate p^Eialtica, which it 
is af||||aipetent for the Sovereign to enact by 
Articles of war, or»other regulations for the 

• Sect. 57- 

’ army. 
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army, cannot be iadHlxt(C»} 
medium of a court-martii^, whi^w th^ 
essential charaoteHw^Wil^ of a aod 
fact a trial of the subject by his ^e0li ; ^Wjs 
shall •immediately be cbnvb^ced thif 

power of ^he Crown* which haa^HthniUhbd 
much viat^AF bf intempeqrh^ dbclamattOllK, 
to writers tinctured with rep|^bjliiea 4 i>prciii 
judices, can* h®*'er be cxercist^ under our 
excellent constitution* to the injury of the 
subject, or^-tlve abridgment of any of the 
valuable rights of that honourable class of 
men who compose the military forcil ,of ^ 
the state. f . . * • 

I’hc only other parti^uir in Avhiph tl^ • 
condition of a soldier^ in any shape dif- 
ferent from that of o^er citizens with re^ 
spect to personal liberty, is what is indeed 
essential and inherent in. the very nature 
<^>f his profession ; he is under authors^ 
ty ; he i|i^npt bis own master, or, as, the 


lawyers be can neither cUssp 

pose of hi* own time, not rcgnlat&wt'plea- 
burd his qWH • actions ; ^md having onco 
embraced the militap^ profession* can- 

not^ 
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not, when ' he divest himself of 

that chdttacter; but must, in all matters 
connected with his ^voliitiOn, be subservi- 
ent to the commands of Ms Sovereign; and 
under him to the authority of thcfee otHcej's 
who are his superiors. 

Buftto ebmpMinpf these pOitoliajfities of 
the miUtasfypvofeHiiDn, eithibl^ being sub- 
stantial grievances, or as isest^ints wtiich 
derogate in any sense i^'om dignity of 
our nature, is a mark of the m^t extreme 
folly and perversion of understanding. Ei- 
ther the army must be linked 'together in 
all its partes j^^ihe most absolute obedi- 
ence ^nd subniis^m of the several ranks 
to their superior c^-iicei’s, or it must c*case 
to exist. For as it^nnetion is to act as a 
regular and perfect machine, of which all 
the parts, in their mutual dependance on 
each other, tend to produce one great, uni- 
form, and simple effect ; it is that 

such effect can never be aoe<^|^hed, un- 
less,'4ike the mechanical stitfoture of a 
tiBBiidi^iecc,all those.various pafts are in due 
connection, each acted upon by a supe- 
rior. 
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flor power»«i|kd Miir*f|»t«Kn iTii^i^^ibtiilg its ^ 
ferior, white tlm whole ^|iivtve» tea motion 
from one power. 

If s seldter ,comphup»d|f mctmtets of 
bte voca.(i|>n» ho ^Rrovnr'a^* imp^ikotnnont 
on his protessioiu but arraigns htessciif of 
folly, W'lKitil^^no^.percoive th^^tboao fe> 
straints asej^lpienftef tQ'lte<c^dil|esi.* 
'iliese T0i^^0isa 'I mean not to a^drcws to 
our modefni^vodates ihr the natural a$nd 
imfrtmnp(lli^ ri^ts ^ miom, those benevo- 
lent apo)3(ttet of liberty^ who, in their zeal 
for theJhhjgli^teoss of the whole human jtace, 
overteoh and utterly disre|j^ii^ ^1 the infe- 
rior ties of ordinary palMMismv; the j)redi- 
loction for one particuM^ coiinhry abovOall 
others, the respect for lia tews, the duty of 
obedience to its government, the partial 
affection for its conslatutton* Of this en- 
lightened species of philanthropy. It is an 
esbenti^d^hcuief that the militaiy condi- 
tion, wlff^ in eve^ civilized na- 

tion, has held as honourable, digni- 
fiedf and miialy, is a s^e of the mpst un- 
just, intolerabte^ end debasing scangitude. 

But 



' ' i 

But if, wtHf t&es9 ^fOcAtcs in 

the causte^cf im'tfnamty, ZVa'»<^0t tifirgu- 
ment, (9|^ thht 
l)Aecatits(i& we 

reasc^hg on w^<^tho Wgismeatcn^f^^ 
cou^ttoted), it IS with'V)|Mil ce&^vft^it I 
an^ coiik|>^{ed td notice, acf d^iig, 

widely tcasdissent from the au- 

thors, of a vety diffcrtot|^(i^Biii||>S^ ]bt»n 
those above alluded to^ pf;|^^otsVho, 
not only on the sc<MrQ of abilities, 

and Oiitensive ^owledge of the laws and 
conifcttution of •their country,. »l^nt of^jrcal 
philanthrcq^i^^e, fjtotn the gene^ scope 
and tenor of jtheiibwritings, cntilibd to the 
highest re'gs^d an^^cneration'tof their frl- 
low-citiaens. ’l^th what path' must every 
wellwisher to^l^is couVitry, or (what is a 
synonynious tbrm) every friend td its excel- 
lent cODstitufi6n,''pe3!'nse the Ibllbwing opi- 
nions of Sfr William £|^ac%t|o|^ drawn, as 
I sh^l immedtatielyt ^[^W,^i ^| ^^l6e prin- 
ci|^s* ‘and penned in anihlmi^ded mo- 
amd at a period Of tln^Q^ng' antece- 
dent to that fatal exempl^li^attOn which 



017 ^ 9 

out days «i<!^4)anM5ian* 


ten 




•* ai’bitmr^ la* ^ 

‘^r'^kt^e^*^l0 ob|fcve8t^'^''^th 
“ atta foal^^ilo'iaw, but in- 

** dulg^ ra|^'tbuii allcwriMi Tho 

^o^ly thing which can give 
fie t’ and therefore it ought 


*‘ army, is 
“ it coun 


<€ 


not to bh permitted iu time of p^ce. 



“ the laws of the land/ ^ 

Jlc who wishes to AY^tiOnaf and 

sound opinions either itr'|^h^osophy, in po- 
litics, or indeed in any science, must eman- 
cipfite himself, from a||l slavish subjection 
to tfie authority of great names. Sir %[at<- 
thew Hale and William Bl%e&itonc, 
men profound W verq^ in the Ctril of 
their coun^g^^^hicE they have ifiost.ably 

1 c. iS. , • t «¥• C. lS?c. ». 

explauwd 
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explained wad illustrated* have but inci- 
dentally touched on .the subject of Martial 
Law^ of which they had no call to pro- 
pound the doctrines, and therefore were at 
no pains to investij^te the principles. Had 
those great roasters of civil jurisprudence 
bestowed the same attention on ^is sub- 
ject that they have exercised on those 
which fell immediately within their own 
department, we should have met with no 
such rash and ill-founded positions as those 
which I have above quoted. 

In fact, thc^ whole of the foregoing pa- 
ragraph of Si^ William Blackstone teems 
with erroV,«with, inconsistency, and with 
misrepresentation The principles of Mi- 
litary law are as certain, determinate, an<l 
immutable, as the principles are of the 
common and statutory law, which regu- 
late the civil classes of society. The au- 
thor himself, in the very next sentence, 
assigns the great principle on which all 
]\^litary law is built, and which is coeval 

laith, and essential to the existence of ci- 
• 

vil society ; the necessity of order and dis- 
cipline 
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cipline ill an army. /Tbe Mai^al Law is 
a code or body of regulatioiM for the pros- 
per maintenance of that order and disci- 
pline, of which the fundamental principles 
are, a due obedience of the several ranks to 
tlicir proper officers, a subordination of 
each ra^k to their superiors, and the sub-, 
jection of the ^fholc to certain rules of dis- 
eiplii^c, essential to their acting with the 
union and energy of an organized body. 

The Mutiny-act and Articles of War 
w hich contain these rules of discipline, are 
framed, as we have already observed, by 
the joint will and co-opera^on of the two- 
houses of parliament and^f*tL% iSovereign, 
the legislative and c\eciv*"ivc powers of the 
St ate ; and the obscrvaiict' of these rules is 
enforced, either by plain, specific, and fix- 
ed penalties appropriated to each offence, 
w'here tlie crime is of a positive nature, 
admitting of no gradations ; or the oftcnce 
is left, m certain cases where it admits of 


degrees of criminality, to the decision of a 
jury, in other words, of a court martial. 
W^rft\vhat justice or ppo'priety the mili- 

tary 
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tary Jaw cao therefore be said, in tlic 
words of Judge Blackstone, to be “ cn- 
** tirely arbitrary in its decisions,^' every 
impartial mind will determine. 

But this law, according to the same au- 
thor, which, being built on no settled piin- 
ciples, receives its countenance from the 
necessity of maintaining pr^er and disci- 
j^inc in an army, “ ought therefore npt to 
“ be permitted in time of peace a most 
extraordinary conclusion indeed, and of 
which it is not a little difficult to perceive 
the connection with its premises. To 
justify this cm elusion, the author ought 
prcviouslj’ ti' have shewn, that the existence* 
of an army in ti >ic of peace is a thing 
in itself unncccssvtry and illegal ; for while 
an army exists, it must be kept under or- 
der and discipline. But the necessity of 
some permanent military force at all times, 
for st‘curity’s sake, is self-evident ; and the 
Uill of Rights itself declares a standing ar- 
my in time of peace, if tvith the consent 
of parliament, to be legal and constitu- 
tional. U nless, therefore, tlie author co iM 

have 
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have shewn, that the same army which in 
time of war requires the enforcement of a 
code of Jaws, and appropriate penalties for, 
tlic brcacli of tlieni, is in time of peace to 
subyst by some magical bond and connec- 
tion of its parts, and is to be perfectly 
trainX'd and regulated without any settled 
rules of discipline ; we must, however 
uifvv'illingly, pronounce, that the position 
contained in the above sentence is in the 
last degree incongruous and absurd. 


Nor is the last clause of the sentence 
above quoted one whit more consonant to 
reason or just argument. ^'Military or 
martial law, says this aiithor' ought not ta 
be permitted in time of peace, because 
“ the King's courts are open for all per- 
“ sons to receive justice according to the 
“ laws of the land.” Can the laws of the 
land, that is the common and statute law, 
administered in the King's ordinary courts, 
apply to, or take cognizance of breaches 
of military discipline ? Are the civil 
co.iwts competent to th^ trial of desertion, 
ifiutiny, disobediepce of orders, insolence 

c ’ . tQ 
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to superior officers, breach of arrest, false 
musters, cScc. ? Are tliesc tribunals vested 
with the power of punishing cowardice ? 
Or docs the conimon and statutory Jaw 
reach the nameless and »«ndefniable of- 

L 

fences arising from that turpitude of con- 
duct in the ^jrdiuary occurrences of dife^ 
whi(;h the, military code most emphati- 
cally describes as “ unbecoming the clm- 
“ racter of an officer or a- gentleman? ' 
Yet without so^nc ptnver which is ade- 
quate to the restraint and correction of all 
those deviations from the duty of a soldier, 
the army could not exist for a single dav*. 

^ It is indeed true, that, in complianc e 'ajiIi the jcidousi 
spirit of J^ritish subjects, with ro;;ard to every tliiiii; that 
touches civil liberty, the preamble of the Mntin 3 ’-act seems 
to give some ctnintenance to tlie idea of a suspension of Mi- 
litary Law in time of peace, in the fcjllowing clause, “ Where- 
as no man can be ftjrejudged of life or limb, or subjected /// 

“ ^j/ne of peace U> any kind of punisliment within this realm by 
Martial Law, or in any other niauner than h} the judgment 
" of his peers,, ami according to the known and established 
‘ laws of the realm/' it i» pro]ier however to ohseive,, that 
these bi fime of peace, are in rt^ality an inr.ovaxion, 

which appeal's to have been first introduced into the 
acl, passed 1 Ann. 2 scss. c. llS. without warrant from auy pre-*^ 
ceding statutf^s in th;^ whole series flowiiwards from JMuixnct \ 

I CJiart w' 
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In a similar spirit of false reasoning, 
the same respectable author expresses his 

Charia, The first Mutiny-sict passed i a the reign of King Wil- 
liam bears no such words ; but contains simply a protest in fa- 
vour «)f the subjects in general, that they cannot be subjected 
to any punishment by Martial I^aw, or in any other manner 
than bj^the common laws of the realm. 'Mjc intnxluction of 
these words was siipc*rfluous, wliere Martial I^w%wsis utterly 
disclaimed as binding the subjects in general ; ^nd their inseij- 
tioif tended in Ikct to weaken the general proposition, as it 
might be thence argued, that it was only in time of peace that 
its general obligation was declared to be suspended ; whereas 
in reality the legislature meant to asseit the broad maxim of 
the ineflicacy of Martial Law at all limes to bind the common 
mass of the people, who were declared ti>bcno otherwise sub 
ject to punishnieiit, than according t<f the coy/rnon laws of the 
I'calm. But this fumiamental maxiiii.or being laid down 

r . **. • 

^ ^ subject in genera^, the Mu-* 

tiny-act j>rt)cee(ls immediately to ordain a positive exct^plion in 
the case of luililary persons, in the following words. Yet 
nevertheless, it being requisite for the retaining all the be- 
“ fore mentioned fovetjs in their duty, that an exact discipline 
“ be obserxed, and that soldiei*swho shall imUiiiy or stir up ^e- 
ditioii, or shall desert his Majesty s service, be brought to a 
more exemplary and speedy punish rntMit than the usual form 
“ of the law will allow'; Beit therefore enacted." And then 
follow the several enactments and provisions for that necessary 
purpose. — It is plain, therefore, that no argument w'hatexer 
can be drawn from the style or tenor of the Mutiny-act, in 
supp-=:^'*t of the proposition, that the Military Law, admitted 
^^<*bc binding in time of war, should Cj^ase to have that obl^** 
gat ion in time of pe;u;e. , 

('2 ’ reg/^t. 
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regret, that the soldiery “ should be re- 
“ duced to a state of servitude in the midst 
of a nation of freemen ; for Sir Edward 
“ Coke informs us, that it is one of the gc- 
“ inline marks of servitude, tohave theJaw 
“ which is our rule of action, either con- 
ccalcc| or precarious : Misera est .scr^itus, 
*^nbi Jus cM vugmn out iucognifum/* But 
where, it must be asked, is the counfry 
here alluded to, where the military law is 
cither vague and precarious, or unknown ? 
Surely it is not Britain. Can that law be 
termed I'ugnc or [^^recarious, which consists 
but of a vci^' /e\y simple regulations, dc- 
liberatttly ('iiacted ky the whole branches 
of the legislature ; renewed, it is true, in 
their binding obligation from 3’ear to year, 
but scarcely undergoing even the most tri- 
vial alteration ? Cdn that law be termed 
contx'aled or unknown, which receives not 
only the ordinary promulgation of all 
other acts of the l<*gislaturc, by its entry in 
the printed statute-book, but which must, 
by positive regulation, be repeatedly int!'’,l- ^ 
etied on the mcnioiy of every individual-, 

of 
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of the military profession? — For tlie Arti- 
cles of war, the substance of the inilitjirv 
code, must be read at the head of cverv 
regiment once every two mouths. How 
then with justice asserted, that 

tliis law is tuther concealed or ]jrecarious ? 
SucIV positions are equally absurd as they 
arc niisrdiirv ^iis— J t gi ves me ] n to make 
thftsc remarks on a few particular notioiis 
of an author, for whose opinions <>n the 
general doctrines of the law, I liave, in 
common with the world, the highest re- 
spect. But I plead here, the cause of the 
Militaiy profession, which isi^njured and 
degraded, through acttaf igftbrancc of the 
nature of its establishment and laws. 'I’o 
the truth of Sir Edward Cokefs general 
maxim, all men must subscribe : the con- 
clusion tloAVs necessarily from its premises : 
But if those premises arc false when pre- 
dicated of the Jiritish government as now 
existing, the conclusion, with respect to 
it, must fall of course, 'I'hat the sum- 
mary mode of executiojn, which was term- 
ed The Martial law i*n former periods of 

c *}• our 



oiir history, (when the prerogative of the 
Crown seemed to have no determined li- 
jnit), deserved all lliosc cliaractcrs of tyran- 
ny which have been assigned to it by Hale 
and Coke, we may most* readily ackijow- 
Icdge: I5ut to the Martial law, as it exists at 
present, under an improved and scuttled 
constitution, and a clearly defined preroga- 
tive of the Crown, these charaerters hctvc 
not the most distant applicability. Jt was 
therefore a palpable oversight (but in a 
matter of this high consequence not easily 
excusable) in ouj great commentator on 
the laws o^vEngiand, to have applied the 
description of* an aiVtiquated and justly ex- 
ploded tyranny, to a well regulated, mo- 
derate, and humane system, such as the 
present Law-military of tins country : a 
system as different from the former, as the 
constitution of Kngland is at this day from 
the actual government under the House of 
Tudor. “ Martial law, (says a high au- 
“ tliority), such as it is described by Hale, 
“ and such also as^ it is marked hy Sir W^l- 
“ liarn Blackstone, <ldcs not exist in England ^ 

*^at 
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“ at 'J’he imxlcrn Jiritisli soldier, 

enjoying, in common with his fcU<Jw-sub- 

, Jeets,, 

* In Tnnity-l(‘nn, ii motion niis niinle in ihf ount 

otV(iiiiinoo Pleas, in I jc t itilf ot* Serjeant (U*or;;e Samuel Ci rant, 
tor a ^i-olubitu)!! a*jriiinst the execution of tlie sentence of 
a Cleiieral Court-martial, by \vhi<'K be was coiulemne^i to re- 
ceive a thousand lashes, for the crime of bitvinji; been in- 
stru^nental in the inlisting for the seivicx' of the Kast-lndia 
Company two druinniers, knowing tiiem at the sani<‘ time to 
belong to tlui' loiot-guards. The case was argued at great 
length; and the late Lord Chancellor, tlieii J^ord Chief Jus- 
tice of the C’omnion Pleas, in delivering th<‘ opinion ot the 
f'<nirt, thus pointt'diy and strongly expressed liis sentlim nis, 
in reprobation of the false ideas respe^«ting thc^Military law', as 
draw’ll iVoin ancient writers, or thc»practiceJ^/of aneient times, 
and ap])lie(l to the present; inost'^ccuralJ^lj' marking the fli>- 
tinctioii between iNIartiui law properly so called, add so de- 
scribed by iln'se writms, and that Military law’ which regulates 
the British army. “ In the prelimiimry ohserNalions tm the 
“ case, tlie learned eounsid (said J.>ord Loughborough) went at 
“ lengtii into the liistoiy of th(»se abuses that in aneienl time's 
“ had prevaih'd ; and it helpetl me to an obse'rvatifxii, that 

Martial la.w, such as ii is ilescrihf'cl by Hale, and such also 
“ as it is inarkinl by ISir William Blackstone, tUns not iwist in 
** EnL^lamt at all. W here ^Tartial law is established, and pre- 
vails in any couiitiy, it is of a totally ditieient nature from 
“ that w'hich by inaccuracy is chIIcmI Martial law', because the 
‘‘ decision is by a Court-inarritd, but which bc'ars no alfinity^ 
“to that which was (when it was •attempted to be exercised in 
“ the kingdom) contrary to the constitution, and has been fora 

* c 4 * . ‘‘ century 
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jects, every benefit of the laws of his 
country, is bound by the Military Code, 

* solely 

century exploded. Where IMartirfl law prevails, the^aiitho-^, 
rity under which it is exercised claims a jurisdiction ov<‘i'^li 
^Tilitary persons in all rircuinstanc'cs : even iht'ir d^hts arc 
“ subject to enquiry by a military authority - atni e\ery species 
“ of olfence* (h&uiimited by any person who appertains to the 
army, is tried, not by the civil judicatiuo, Init by tlie 
** catiire of the rei^iinent or corps to which he heloncs. It 
** extends also to a great variety of cases not relating to 
discipline of the army, but relative to thjit state which sub- 
“ sists l)y Military power; as plots injainst the Soxereign, in- 
felligence to the enemy, xxhlcli arc all considc red as rases 
“ within the engnizane^ of the Military authority. In the 
reign of King\WiIliam, ohere was a conspiracy agaiut his 
persor. in I lollaifd ; ~*th<!^<persons guilty of that c'onspiracy 
were trted by a cowtcii of ulficvrs, Tiierc was also a c'onspi- 
“ racy against his peiT.on in Knghind ; hut the Ciiii'^piratoi'S 
“ were tried by the Common law. Within a. xery recent luuioil 
“ the incendiaries attempting to lire to the docks at Ports- 
“ mouth, were tried by the Common laws, 'i’hc lieliiujiiencies 
of soldiers are not triable here, as in most countries in 
“ Europe, by Martial laxv : but generally where they are often- 
“ ders against the civil peace, they are tried by the Common- 
l;uv courts. Therrforc it is t<‘taily inaccuiate to state 
Martini law as having any place u’///7^ rrr within the realm of 
^nireat Britain. Bur, by the |:io\k1mijco and wisdom of Par- 
‘‘ lianient, an army is established in tliis country, which it is 
necessary to keep up ; the estabhohirumt being fixed byltlK* \ 
authority of the h-'gi^-latuie. It is an indispensable ^equiJ^ite 

of 
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solrly to the obsc'rvanrc of tlic ‘ peculiar 
chi ties of his profession ; a Code which is 

sinijile 


' *• of til ©establishment of rflfi army, that there should be ordei 
and discipline kept up in that army, and that the persons 
“ who c^npose it should, for all oflcncc'' in thfir military ca- 
pacity, be subject to a trial by their < du'ers. This has in- 
diiced the absolute necessity of a Muti’.iy-act a licoinpan} ing 
“ the •nny ; and it has happened at di lie ‘rent periods of tin- 
government, that there has been a strong opposition to the 
establishment of the army ; but the army being eslablisfu*d 
and voted, that led to the cstahlishmeint of a Mutiny-act. It: 
‘‘ is one object of that act, to provide lor ilie ainw ; but tlune 
“ is a much greahjr cause for tlic cxisttnice of a Mutiny-act, 
and that is, the preservation of the p. ‘at e luu^safely of the 
kingdom : for therti is nothing so dJngt roiis llu» civilesla- 
blishment of a state, as a li<*ontiou / and ui^fTisc‘i)>iin(‘d army. 
‘‘ The object of the Mutiny-act, tJierelore, is to cn‘ate a court 
“ invested with authority to try thoM'* u1k» are a pait of the 
army, in ail their ditlcrc'nt descriptions ; and the i>bject of the 
trial is limited to bn'aches of military duty. Ivven that ex- 
tensive power granted by the legislature to lijs* Majesty to 
** make Articles of war, is limited to tlie making of Articles 
for the better government of lli^ liirc^-s/' and they can ex- 
“ tend to no other cases than such as are thought necessary 
for tlm regularity and due composition C'f the army. 
Breaches of military duty arc in many inst«'incc‘s strictly de- 
fined ; in all cases where a eapiUil punishment is to be in- 
^*^icted. In other instances, where the degree of otfence mav 
vary exceedingly, it may be nctressury to give discietion 
with regard to the punishment ; and in some cases it is im- 

• possible 
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simple ill itself, reasonable in its enact- 
ments, easy in all, its obligations; level to 
the meanest understanding, and more ef- 
fectually promulgated, and better known 
than any of the ordinary statute l^ws ot 
the realm. IJe complains not himself of 
the hardships of his lot; he hono(u*s his 
own vo«£.ition, and justly accounts, it de- 
serving of the honour and respect ‘of ofliers. 
But with much reason he complains of 
those who studiously labour to degrade 
his condition, by that officious regret, 
which, while it seems to spring from a de- 
sire for th\melioiation of the military state, 

, tends, by ifs etfft'cts on the minds of the 
weak and ignorant, to dissolve the funda- 
mental and necessary obligations by which 
alone it can subsist. 

The author of the following Treatise 
trusts, that one result of his undertaking, 
(though he does not propose it as his prin- 


possible more strictly to mark the crime, than to call it a 
‘‘ JM^lect of discipline.” I liave no need of apology for thir 
length of this quotation, containing an opinion of such wetghte^ 
on so important a subject. 

• ‘ cipaJ 
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cipal end) shall be a complete disproof of 
al) such false and injurious opinions re- 
garding the military condition and its 
laws. But for that important purpose, 
-“and bj clear the way . by the removal of 
all prejudices, he shall begin by tracing 
the origin of the Military Law of 'England, 
and its progress in the different •periods 
of oTir history,'* to that regular system 
which at present obtains over tlie British 
dominions.- 




AN 


ESSAY 

ON 

MILITARY LAW, 


CHAP. I. 

Rise flwirf Progress of the Military Law in 
England. 


SECT ION. I. 

From the Conquest to the Ke/gw of'Charles^ L 

Th £ LngUsh constitution had its pro- 
gress from despotism to rational liberty, 
though by irregular and desjjlJjjJXJ®^®P® > 
and the Military Law, which was from 
the earliest times a part of that constitu- 
tion, as it must be of every regular go- 
vernment, exhibited the same improve- 
vdient with the same irre,gularity in the 
Jsteps of its progress. 


The 
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The Feudal 
System a Mill 
tary Establish 
ment. 


Chap. L. 

. The Feudat system; in *^6 sjlate in ^^hich 
■ we find it in England undei^ Wiltiam the 
Norman, was entirfcly a military cstaWish- 
ment.* He divided tha!*^1cing^in- Into 
sixty-two thousand t\^o hundred and 
teen military fiefs pections of fand, 
all hold^in of the Crown, on the “"express 
condition of the vassals appearing in arms 
under his standard^ with all theS^ fol- 
lowers, whenever he shnuld require their 


It is quite unnccessaiy lierc^ to enter into the question of 
late disputed by our antiquaries, whetlter (be fe^dai«^5tem 
existed in hi^glitnd during the Anglo-Saxon peripd,, or was in- 
troduced by William. £ is on all hands acknowledged, that at 
least the rigouV of the militaiy senrice iiii|''greatljr'encreased 
by that Prince, and by his immediate suctWOrs, and that the 
condition of the subject became very djiferent yrith respect to 
civil liberty under the Norman race, from what it had beem 
under their Anglo-Saxon predeCMbm i itf which fact this is 
an irrefragable proof, that in all the Gpin|(^nts made to tlio 
Crown, on the score of the feudal severiti^, previaqg to the 
grant of Magna Charta, a constant derife is expressed for the 
restoration* of the mild laws of Edward the Confessor. What 
these particular laws were, we a^ayur^Pftunately at a loss to, 
know, as those which bear the nameqf i^is Prince afi^ P^enc- 
raify acknowledged to be of a later date, and at any rate^^o 
not correspond to the idea cohcetveil ibSf tliein,’ ftoin tho fectN^ 
above mentioned. ^ 

service./ 
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service. This obligation* in fact, render- 
ed the Sovereign of Bngland an absolute 
]VIonarch* as long as the Barons continu- 
ed in their allegiance; a state in which the 
prince had it generally in his power to re- 
tain 'them, by availing himself even of 
their oVu jealousies and ambition* and 
by dexterously employing the stre^pgth of 
the many* to curb the dangerous preten- 
sions of a few. Besides, in the earlier pu- 
liods of our liistory|^ the Sovereign was 
enabled to compel the military attendance 
and service of his vassals, by the most co- 
gent of all enforcements, the right which 
he had of cophscating Oi rfcsutliing t heir 
fiefs*; a right which, wdiile it boiuid 
the subject, however unwillingly, to obe- 
dience and submission, greatly increased 

* Although the most usual punibhnient of the vassal b neg- 
lect of seinice was a ||(>e€uniaiy fine, yet there cannot be a 
doubt, that in England, ub well as in ail the otlicr feudal king 
doins, the Sovereign hfid the right, aiul fiequently e\«'icised 
it, of depriving the vobsul of his land, for an obstinate run- 
tempt of the summons to attend the royal standaid. Of the 
e Wreise of this imporiai^ pqwer wc find many instanct-s n 
' forded in Maddox, Hist. of the Exchequer, \oi. J. p. 
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Magna Chcarta^ 


Military Ser- 
vice of the 
Subjects. 


the wealth, ^4. coosetpfci^ Influence of 
the prince. 

.But in the mean titn.e» tijeSi nation itself 
acquired a military spirit, -which, directed 
to one object by the strong sj^nse of gene-^ 
ral oppression, from the.,€gis:orbitant, power 
of the Ctown, became the engine' for ac- 
complishing its subsequent freedom. The 
Barons suffering under the tyranny of the 
Norman Princes, and, fee^g all equally 
the. rigour of the ^udal servitude, and 
more particularly the hardship of the 
forest-laws, which rendered even the pre- 
(!arious propertjj'^ which they had in their 
lamls of ’little 'value, as hicing for ever 
subject to the Crown's ehcroachments, 
united at length in so general a confede- 
racy, and mustered in. the held a body of 
such accumulated strength, > that the Sove- 
reign was compelled to yield to every term 
which they required of him, and to sign 
that celebrated Chartcr,iWhich is the foun- 
dation of our free constitution. 

But the Magna ChartOi howeyer impoft- 
ant to the general liberties of the nation,^ 

" did 
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did Aot abolish tive great feudal bond, by 
which tiie subjects were tied down to Mi- 
litary servieeat the command of the Crown. 

Every possessor of a Knight^s fief, of which 
there.were, as above remarked, above six- 
ty £lioasand in #10 ^ kingdom, was bound 
to furnish a soldier to attend tUe King in 
his wars, dfuring forty days in every* year. 

ThiA the king had, at his absolute com- 
mand, and free ftom'all ex pence, an army 
of more*than sixty thousand men. As the 
Crown, however, in peaceable times, was 
more in want.of money than of imsn, it be- 
came customary to tnkcy jiccuniary com- 
mutations ill . heu of pci'sonal ser^dc^: ^ 
though ill reality the Military part of the 
feudal system>was undei^tood to be strictly 
constitutional, till it was fonnally abolish- 
ed at the Restoration. 

The Military estublislniient above men-AuizeofAnnf 
tioned, Uiough of emit}ent service to the 
Kiug m his tbreign wars, was found in- 
adequate &r ,the regular and permain^t 
deTence of the kingdonii An Assize _of _ 

Arms was therefore first enacted by Parlia- 
• D • , ment, 
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• m6nt, 27tih of Henry II. and afterwards by 
the statute of Winehester, 13th Edward I. 
by which every subject, according to his 
rank and measure of fortune, was bound 
to provide a proportional quantity of arms 
for the maintenance of ilia<King's ^ce : 
And by tkis last statute, constables were 
appointed to see the strict es^ecution of the 
law, and to present to tbe justices allliuch 
defaults as they should observe ; to which 
proviso was subjoined this special enact* 
ment, declaratory of the Royal pmoga* 
tive, that ^ the King shall provide remedy 
“ therein*.'* ^ * 

sioni,f . 'C.O enforce the obligatiooa of these sta- 
tutes, it was customary for the Sovereign to 
issue, from time to time, Commimom of Ar- 
rapf directed to some of the principal men 
in eaOh county, requiring them, stated 
times, to muster, arm, and esaroiae the in- 
habitants of the district; and ctf thesewom- 
misidons of array, the form vm settled by 
hdMatute passed in the dfth year of 

, V 

* For a particular account of the a&ize of amsand com*;' 
Ajsddfi of array, tee A]>pe&to, No. 1. > . . 


IV.' 
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v Thfe'^is^iuiDg of such* icdinthissions 
hotwe^ ceased to be iEmsthmaTy.^b<»it the 
time vyill, when m iJNh ' 

the SovtiteigQititbught4t;iai^^ advisuM^ to 
appoint !l^ord(i^ieute«^h^^.l^ the Ooun* 
tie^ ^ the stflidiii^ repreiiehtittives of the 
Crown* ' to maintain* proper order and'dis- 
cipline imthe national Militia. * ‘ 

; '«^ej'right of the Sovereign to command 
the whole Military force of the kingdom, 
had been soletonly recogiused by all the 
states, in a statute passed at Westminster in 
thermgn of Edsward 1. 30th October, 1279» 
which, as it is of high importance in shew- 
ing the sensefiof the nation on this inate-- 
rial part* of the royal prerogative at that 
early period^ it is proper here to engro^ at 
full length. - - ^ 

** The King, ^ to the^justices of his bench, 
-^ndeth greeting : Whereas of late, ^ be* 
^-^foieif^rftBis-.pepsiGiBs deputed tpitreat 
<* npon‘^8ui})dry debates, had between us 
*^;and oertain 4 great men of our reahd, 

“ amongst other things it was accorded, 

“ That in our next Parliament, after provi- 
D 2 ’ . “ sion 
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“ sion shall be made by us, and the ddtn- 
mon assent of the Prelates, and 

** Barom^ that in all Parlii^DawMste, trealies, 
*’* and other assemblies, which should be 
made in the realm of Kngland for, ever, 
“ every man should cotiie'’Sil|tftliout all force 
and ^armour, well and peaceably, to the 
honout of us, and the peace of us and 
our realm : And ’ now, in our next i?ar- 
“ liament at Vl'cstminster, after the said 
“ treath's, the Prelates, Earls, Baj’ons, and 
“ the coramoiialty of our realm there as- 
“ scmbled to take advice of this business, 
“ have said, thal^ 4-^ us .it belongeth, and 
‘t-our part is, through our Royal seigno- 
ry, straightly to defend tforce of ar- 
“ mour, and all other force 'against our 
“ peace, at all times, when it shall please us, 
and to punish them which shall do con- 
“ trary, according to our laws and usages 
of our realm ; and ' heresftito the^nware 
“ bound to us as their Soverei^ Ijord at all 
“'Iseasons •when need shall be, we cqm- 
*;*H^aiid, &c.” 7th Ed. I. St. 1. c. 1. 

‘ Hiis 
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Gouimand and regulation of theiEaw.m 
whoIe»Military force of the statO'was held * * 
to* be 80 indisputably the prerogative of 
the Crown, find every person fit to edrry 
arms, was unyderiitoodi to be so strictly 
boCh^ by the natuml allegiance of a sub- 
ject, to obey the King’s suniimms^ and 
appear in arnw whenever railed* upim to 
attelld the roj-^al standard, that by a sub- 
sequent statute, 1st Edward III. St. Q.v. 15, 
it is declared, “ that no man shall bind 
“ himself by any written obligation to 
come armed to the King, Ibr tiiat every 
“ subject is at his con'niandmeiit lor 
a particular and positive obligation -»a»- 
justly held to ‘be unnecessary and impro- 
per, where there existed antecedently a na- 
lural and general duty of the subject, which 
all nnm^ alike were bound to fulfil. 


" not however a p|5ear that the So-caan « chi- 

vereignS of England, in virtue of their mble’rcV**'* 
constitutionAl prerogative of commanding 
the whole military tbree of the kingdom, 
exercised a power entirely discretionary 
over the army, or a jurisdiction altogether 

D 3 * , arbitrary 
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arbitrary iii the trial and pumshnient c^Tliie 
individuals who composed it. ’Ihe' sta>- 
tute abov6 recited of* Edward’-I. acknUw- 
ledges the- King's power tb punish' only 
** according to the laws and^ usages of the 
“ realm And it -*is certain that * the 
Kiags of "England nevenipersonally inter- 
fered in indicting punishments for military 
offences, any more than fbr those cr?mes 
and deling ucinpies which' were cognisable 
by the civil courts. For the trial of mili- 
tary crimes, the King's Court of Chivalry, 
or the Court of -the High Constable and 
Marshal of England, had, till the later 

4* ( * 

> >pa£iods of our annals, -an a|>pfopriate and 
exclusive jurisdiction’*^ ; and' ♦-though it 
must at the same time be owaed, that the 
rules or laws by whicli this court proceeded 
sfteent to have dowhd entirely from the 
Crown, or at least to have been drsmed^by 
the Sovereign, with the advice of thoCon- 
stable and Marshal, and a other, odi- 
'Of state, without undergoing -the 

^ See in Appendix II« an account of the powers of the 

Constable and JMorshal, and of Court^^hivaii^. ^ 

sanction 
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soQjBlion of Pfuellament } jc^ the^e Military 
Lavs>j^ng promulg^jted !^to thf^.arpy** 
afforded a eefl^ia c^id positive ru)p<ff conr 
duct, and while they imposed a chech Qo 
the ayhitrery procedor^.of the Court of 
aroJSsor chivaliy* furnished a security tq 
the subject against partial oppression or 
injustice. . ■ , • ’ 

<Bi)t this court of the constable and Limitation 'of 

- - - , , 11^^* jurifdictlon 

marshal had, as it appears, very early 00 ^ by t 3 Rich. 1 L 

0# 2a 

gun to stretch its jurisdiction beyond its 
just limits, and to trench upon the de» 
partment of die civil judicatures of the 
kingdom* was not unnatural in those 
times^ when the feudal tenures made 
men conajdiHr diemselves as bom to mili- 
tary service^, and of course at least occa- 
sionally subject to military law. Accus- 
tomed to the jurisdiction of the cmirt of 
chivahy^ in all matters relative to war, 
which tbrmed a great part of the business 

*'bf dlthle aiSient cades of Mifitaiy Law, some yet 
e^CaOt; in {MUealat^ ohAoeorapiled by Riehaid 11.' mm 
138^ at the time when jan immense army 4)f 200,000 Bson’vas 
embodied for the defence of the kir%dom agaiiist a jpedifated 
invasion from IVibtie. ‘ 

D 4 * of 
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of life, it was not easy to dt'aw tt cH#^rt 
line of separation between these 'iMicl the 
purely civil transactions, Which the 
cognisance belonged to thetnrdinafy courts 
of justice. Accordingly, as roiirts a!;c sel- 
dom disposed to limit thciT'Own jnrivdic- 
tion, the court of the constable and mar- 
shal seems to have arrogated a cumulative 
judicature with those of the connuon Saw, 
since it became nece«,ary for the legisla-* 
ture to pass a restrictory^ act, l.‘3th ilich, 
II. c. 3, to correct that abuse. 

This act, after stating that the encroach- 
ments made by the court of tiic constable 
^and marshal on the ordinary courts of law 
were matter of serious eomptemt, defines 
the limits of the powers of the constable in 
these words i To the constable it per- 
taioeth to have cognisance of contracts 
“ touching deeds of armes, and of war 
out of the realm, and also of things 
which touch armies or war within the 
** jj^lm, which cannot be determined nor 
^discussed by the common law; with 
qther usages and customs to the same 

** matters 
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** iiMltters^pertainingy wl\ich other coiista- 
^ Wes hieiistofpre have duly and rejWHWiably 
“ used in the4« tinw?.’* This statute*^ how- 
ever, still ieHt toihe Military court a juris- 
dictiqjn soltiM^le and comprehensive, that 
it not td'lse expected it could long 
continue to be. tolerated in that extent, by 
a nation «Y«r jealous of the mililu^ power 
of the Crown, ( and unwilling to admit of 
any distinctinto l>etwcen the character of 
soldier and of citizen. 

Of this high military jurisdiction, 
firet abridgement was made in. the 
tracted reign of IJenry VI, when the 
feeble authority of the Sovereign being, 
equally instidicient for the exertion of his 
constitutional powers and for resistance of 
any infringement of them, the parliament 
made a .bold attack on the power of the 
court of chivalry, by passing an act for 
the punishment of desertion, and transfer- 
ring the cognizance of that crime to the 
civil magistrate. This statute, 18th Hen. 
VI. c. 19- proceeding oq the ground, that 
‘‘ soldiers, after receiving part or the whole 

* « of 
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“of their wages from theijr eiiptaiiia«'Or' 
“ ina6tei:s> for the term of saiNiiBO 
“ which their masters,, hay# • indented*, 
“ have deserted and'‘<fgo*m itharc they 
“ would, Jong befmre that dWHa ws|s ex- 
“ pircd, whence great damuge has arisen 
“ to the King (and to the r^alm,” enacts, 
“ Tliat .every man so uideas 

“ compelled by sickness, in nhich case he 
“ shall repay his wages, inordsHT to furnish 
“ another in his place, shall ibe punished - 
“ as a felon and power is given to the 
justices of peace to inquire and determine 
in the trial of the crime. , . 

_ Fr om this period we m9p' dlM^ de- 
cline of the authority of the g|p|t^hlie and 
marshal’s court, and coiiSf!<lU!6||dl^ of the 
high military powers of the ^ii||^o> The 
Sovereign, henceforward, became napipus* 
tomed to take the aid of parliament, in en- 
acting laws for the regulation of the army ; 

. ) r> 

* ^1^^^ customary at this period for person to oj&r their 
sm^es to the Crown as otKcers, and to contract by indehture 
1&* fCirmsh a certain number of aoldiefk^ for a certain 8tm» 
4unng a s&pjutatcd term of service* ' ' ^ ^ ^ ^ 

for 
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termmatllGiyft *df the civil 
4M:theep«n|»lete<iiett^^ of the 

ivhee thee i^Q|^lii£«-^^^oj|ative4^Was at its 
height of act I8th 

Hod^VI; ht.^^er'Tsth year* of Henry* VJI. 
and thd* ^r£tne d# desertkal detilared by 
pariiameait^tO’iMi felony without benefit of 
clergy. By l^e same statute it is enacted, 
that if any €llftptain be retained to serve 
the King in hie wars, either on sea c»r be> 
yond the sea, and have not his perfect 
numbeewf *Bien and soldiers for .which ha 
contraetedwith the King, or shall not give 
them titetnlhll%ages which he has received, 
from 4hed B il g ^ except the sums which he 
is aHowiiSNtio eetain for cloathing, (viz. 
68. 8d.*for*4fee year's cloathing of a yeo- 
man, atid 158. 4d. for that of a gentle- 
man^im shall for such default forfeit to the 
King all his goodsiand chattels, and his 
body to prison. The same act ordains 
every Captaih^td '’pay his soldiers their 
wages within surdays of his receiving them 
from' the King, tke same penalty. 

This 
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ai Hm. %ii, “Statute and Uii^pfde <rt|i>y) li tt fd 

'< 5- ratified by 8d Heti.Ai)pyL'ct 4 i. wlti^iblitasr 

orclain»,''&at no 

upon thiS'atatuM profter 

number to 

the King's 

the depai^nre or lack'dl^»^<|dh«soT^ 
on la'nch or to the {rilallialti^4fi^1^^ 
i£ at sea. / .'VV ^ . 

stat ti Sc ad A' more com|»«iiemij\?i9l^'tv^>t^ the re- 
— ^ gulation of the army'.t}iiih>afty' hitherto 

passed, and which in^many ^ enact- 
ments bpars a- near Tes^lda4MBCjr<to>>oiir 
present Mutiiiy-act, is ic 

J?d E dw. VI. c. 2. !rhifn»ii^te, pro- 
ceeding on the 'narrative, tholffeillisi^^ the 
King's loyal sublets hai^ 'atMMN^ng to 
their bounden duty, andha^m^'^at ^ex- 
pence, appointed and sent forth '’many 
soldiers to serve the King 'hi hi^ itavaun 
Scotland and dsewlirn’e^ and that of these 
soldiers many havoi sold, lost, or fraudu- 
lently exchanged their horses and armour, 
gives power to the iietttemnt, high-admi- 
ral, vice-admiral, war<hMi,'&C. or any of 

their 



Sket^I. ZAvr. 4 .^ 

t0 imprisoo'tlie said ofFen- 

^iq|^,'^wM^*''’jBoiDplete saltsfao 

tioo. pisticc»» ofi the 

pefltoe to.v a|i|i^i|i||3e4|^ epittnitt tltam 

whcFiQilM^ fefa^WllUl^ jMt^vud, ^rl;^ dcfTlam 

tha£l^jkOBrfKx3Niite£M desert from 

tlMdr leave ' of tKe X<ieute< 

ncEEift^ shidl “tectJtli^dijI^ilty of felowy VitU- 

out *betiedt etotgy* Xt imposes high’ 

penalties ^ MBlli»iQaptains or other Offi> 

cers who shall .take‘ any reward from 
# 

their soldiers for granting them discharges, 
without leave of the King^s Lieutenants; 
aiu|i>oiir siM^il^cers as shall detain tlie 
pay or#rflkgtt»%^ the soldiers : ’it gives to. 
the peat*e 'the powei* of enqui- 

in all C 2 p>es of dcser- 
tion^ «it#'6)lllUy* it ordains the contents 
of ishe said aoi to be proclaimed by every 
fieldHjfficer, in every field under his charge?, 
oncO^ ev«y months} a*id by every gover- 
nor 'ov captain of^a gariison or tbrtress, 
once every quarter of a year, withla his 
clii(%n. 


In 
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stat. In the statutes above d6tai1ed^|hae#8EBi^ 

e^ 3 - ^ ^ • aance of the several oifoncet tbentlii dMCii*> 
bed is declared to lie with tbci,fiarti4Nss of the 
peace; and the form ofAt^iSa b^r a subse- 
quentacta 4th and<5th‘Fhll«anfd Mi^<c.d. 
appointed to be by Jury* tnsless theelfen'Ce 
be comniitted during th>EbtiDae of actual 
service ; in which caae^'the Ixtid lieute- 
nant, or Lord Warden^ or alQrotiier Chief- 
tain, during the time of tbeir commission, 
shall have power to deteraHne in such of- 
f-»nce8 according to their discretion. 

These statutes sufficiently indicate, that 
the ancient judicature of yta- conatable^s 
^ourt, though never expiirtdy<*aboli8hed, 
had gone entirely into disuse,»aiid4hat the 
military authority of ^e^Crowbt, though 
still acknowledged in its tnmistittiid part, 
the supreme command of .the artnyt Was, 
as to its judicial par^ eatemised throi^ 
the medium of parikttnent, and even by 
the intervention of the civil magistrate. 
Btif'with respect to this’ latter particular, 
there was still room for4aii|miidment.,u^^ 
trial of Military crimes ^bOfore the. xndi- 
^ nary 
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tmf justices of the peace, 'and by a jury 
of cMrdiuaiy citizens, was contrasry even to 
the general analogy of the Englisli laws, 
luid was evideirtly aft incongruohs and irro* 
gufar^Tocedute. If it was proper that the 
Military laws should be^ framed by par« 
liatncnt, of wlucli generally a considerable 
[Koportion is ofthat class* of men*; it was 
no fess pfopet* that they Should be admi> 
nistered by military men, in the trial of 
all offences regardhrg their own condition. 

But before arriving at this ultimate im- 
provementj we must continue to.trace, in 
a chronoiogimd order of detail^ the various 
changes in Iho law-martial o*f England . 
which’ was by no means uniformly pro- 
gres^ve to melioration, o r to a regular and 
w^ digested system. 

It had ever been deemed constitutional, AnExtenuon 
for the 8overeign,'iii times of extraordinary Lw 
disorder and turbulence, to use the mili-<iaDger. 
tarypower of the caown, for the speedy 
repression of such enormities, and the re- 
storing of the public pejace. it must be 
allowed that there are seasons when the 

• , ordinary 
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ordinary course of justice is, from its sIqw 
and regulated pace,. utterly inadequate to 
the coercion of the most dangerous crimes 
against thC state ; when every moment is 
(’I’itical ; and without soi^e extr^rdi- 
nary remedy, the commonwealth ^iild 
perish. The extension of a power beyond 
the ldw« is therefore in such times of dan- 
ger justified, on the p^ndiplc of absolute 
necessity; and there is every reason to 
treat with extreme distrust the motives of 
those pretended patriots, who, arraigning 
those necessary measures on the ground of 
a violation of the rights subject, 

^vould pppbse tlieir exercis{t;i|M the liaxard 
ever so great that calls them,fortli* 

Instances of its lJut this power, justified only by ne- 
^**“‘*Ab®**oefesity,* is to be used with the utmostjcir- 
cumspectioii. The Euglisli annals afford 
examples alike of its wise and salutary 
ercise, and of its fiagrantx abuse. v»< 

Howexerci$e<> Richard U.‘ when, during 

underRich.ii.^jjjj actual movements of that formidable 

msurrection which had< |pr its object tlie 
seizing of the King’s peiaou, and subvert- 
ing 
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ing**he whole frame of government, its 
leader Wat Tyler, though not actually 
raising his hand against the royal per- 
son, was killed by the Ix>rd Mayor, 
and sgme of the' most daring of his parti- 
zans'^ere put to death at the feet of the 
King ; this high exercise of thh military 
power was *hever questioned, on the ‘score 
of exceeding that just and necessary exten- 
sion which the emergency required. But* 
when, after the actual cessation of that re- 
bellion, its ringleadere were seized, and 
many of them put to death witjjiout any 
form of trial, by the sole authority of the 
King’s lieutenants ; though no man doubt- 
ed of the justice of their fate, the mode of 
their punishment excited general dissatis- 
faction ; and it was found necessary for 
the King to use the authority of Parlia- 
ment, for granting a general pardon to all 
those who, from no motives of malice, 
but solely from regatd to the injured dig- 
nity of the Sovereign^ and high sense of 
the outrage to the state^had exceeded the 
just bounds of* law in the punishment 

r. * of 
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of those rebels*. This example affords a 
criterion for ascertaining the limits within 
, which it seems indisputable that this ex- 
traordinary power of the sword may be ex- 
ercised in the hands of the Sovereign. 

In 5je reign of Whcn Mary, in her ardent zeal for the 
<iaee«Mary. licrcsy, issued, in 1558, a 

proclamation-f-, “ That whosoever had in 
** his possession any heretical, treai^oniible, 
.** or seditious books, and did not presently 
“ burn them, w ithout reading them, or 
“ shewing them to any other person, 
“ should be esteemed a rebel, and without 
** any farUicr <lclay be executed by the 

Martial law it may be doubted whe- 
ther, even in her own time, the most bigot- 
led supporter of arbitrary pow'er would have 
pretended to justify on any pretext of au- 
thority or constitutional principle, this ex- 
traordinary stretch of the Crown’s prero- 
. gative. 

In the reign of But cveu in the boasted times of Bliza- 
QiEUzabeth. splcndouf of the public acts of 

her reign, and the vigour and spirit with 

I 

• 5 Rich. IT. .St. 1. c. 6 . 

+ Burnet's I listoiy of tlic Refoimation, vol. a,p. 363. 

which 
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which her domestic administration was 
Conducted, seem to have blinded the na- 
tion to the most daring violations of the 
riglits of the subject. The exercise of Mar- 
tial l^w on all classes of the people, was 
no n^ore questioned as inherent in the 
royal prerogative, than the poWbr of dis- 
pensing with the execution of the public 
statAtes of the realm, -the power of impri- 
«onment at pleasure, the right of exacting 
loans and benevolences from the subject, 
and of erecting monopolies. It was not 
necessity that ^vas cited to justify any in- 
fringement or suspension of law ; the mo- 
tive of convenience was equal/y sufficient 
for the prince ; and the reason seemed 
equally plausible in tlie eyes of the people. 
A riotous mob having, in June 1595, com- 
mitted great disordcis in London and in 
the neighbourhood, and insulted the Lord 
Mayor in his attempts to quell them,. 
Queean Llizabeth, though in the time of 
profound peace, issued her proclamation, 
appointing Sir Thomas Wilford her Pro- 
vost-marshal, with poVer to apprehend 

E gt' • all 
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“ all insolent and desperate offenders; a»d 
“ speedily suppress them by execution to 
“ death, according to the justice of IMar- 
tial liaw*;” and this formidable edict 
was carri(‘d into effect without the snyillcst 
murmur on the part of the people. ^ 

In the ’succeeding reign of James I. 
althoUgU a few speculative mep began to 
scrutinize with some strictness the foufida- 
tiou of those state-maxims which the 
Prince, with much imprudence, was daily 
forcing upon the public mind ; yet the high 
prerogative of the Crown appeal’s to have 
lost nothing of the reality of its powers, 
mid the Eitglish government seems, even 
in theory, to have been admitted to bor- 
der upon an absolute monarchy. To this 
effect the following passage from the State 
Maxims of Sir Walter Raleigh is very re- 
markable. “ Monarchies are of two sorts, 
“ touching their powier or authorityi-m. 
“ 1. Entire, where the whole power of or- 
“ dering all state-matters, both in peace 

and war, doth by law and custom ap- 
1 

Rymers Toed. tom. l6.p. f279. 


“ pertain 
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“ pertain to the Prince, as in the English 

“ kingdonty where the Prince ' hath the 

“ power to make laws, league an d war ; to 

“ create magistrates ; to pardon life ; of 

“ apjjpal, &c. Though to give a content- 

“ ment to the- other degrees, thev have a 

suffrage in making laws, yet ^ver sub- 

“ ject to the Prince’s pleasure and hegtt- 

“ th-b will. $. Limited or restrained, that 

“ hath no full power in all the points and 

“ matters of state, as the military King, 

“ that hkth not the sovereignty in time of 

peace, as the making of laws,,&c. but 

“ in war only, as the Polonian iting.” 

In this reign were abrogated many 

the ancient statutes which were conceived ai>ros»te«i- 

to be unsuitable to the spirit of the times. 

In particular, the statutes of annour, vijj. 

27th Hen. II. ISth Edw. I. & 4th & 3th 

Phil. &. Mary, c. 2. by which all subjects, 

according to their fortune, were bound to 

furnish a certain quantity 'of arms, home, 

harness, &c. were repealed by parliament, 

2d Jac. I. c. 25. & 21st Jac. I. c. 28. The 

» • 

abrogation of these ancient laws was, of 

n 3 • itself 
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itself, a symptom of a considerable revo- 
lution of opinions with respect to the li- 
berties of the subject. Commercial opu- 
lence, diffusing itself in a variety of chan- 
nels, had fostered a spirit of indepen, dence 
in the great mass of the nation ; and am- 
bition, ever inseparable from riches, be- 
gan to* furnish views of the reciprocal 
rights of the Sovereign and People, ^ very 
different from those which had , till now 
prevailed in England, 


SEC- 
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SECTION ir. 

F}%ni the Jleign of Charles I. to the 
devolution. 

Charles i. succeeded to all the chades i., 

authority and prerogatives of his prede- 
cessors. Inheriting from nature an eleva- 
tion of mind, which would have prompted 
to act with dignity in any station of life, 
and educated to a high sense of the am- 
plitude of those poAvers wlliclidiad, for the 
period of near two centuries, been esteem- 
ed the legitimate rights of the Sovereign : 
acting, as he judged, on a prineiple of 
duty, as deeming it nothing less than trea- 
son in a Prince to impair himself, or allow 
to pass diminished to his successors, that 
authority which he regarded as. a sacred 
tnist committed to his hands ; he was in- 
dtLqpd, most naturally, but fatally for him- 
self as well as for the constitution, to ad- 

3E 4 . here 
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here to those precedents which the prac- 
tice of some of the most popular of his 
predecessors had warranted, and for which 
the austere and uncon^ilying temper of 
his Parliaments furnished a much stronger 
apology than could ever in former times 
have been urged for the Crown. But the 
period ^was now amved, udicn all en- 
croachment on the part of the Sovereign, 
however sanctioned by practice, was to be 
rigidly repressed, all excrescence of autho- 
rity cut down to the roots. Happy for the 
nation, had that laudable object been the 
limit of attack upon the regal po\vers : 
but a rigovhus- retbrmation once begun, 
the iscal of its abettors, rouzed into fury by 
the most culpable a^nbition, spon forgot 
every boundary of constitutional priimiple. 
Prevailing in every request which, tljey 
made for the redress of real abuses, 
creasing in their demands with every new 
compliance, and spurning at length at all 
concession on the part of tl\eir humiliated 
and^Jured Sovereign, short of an aj^so- 
liiQle annihilation 6f the kingly o^ce ; the 
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last appeal was made to the svwrd, and the 
contest decided by the entire destruction 
of the constitution. 

this fatal progress, it is easy to mark 
the steps of innovation on the high mili> 
tary powers of 'tlie Crown, and to draw a 
clear line of distinction betweeii such as 
were just, ijecessary, and agreeable to 
constitutional principles, and those which 
are indefensible on any basis of justice, of 
expedience, •or of legality. 

Charles, pledged to a war for the sup- 
port of his brother-in-law, the Elector 
Palatine (a measure to which tl/e voice of 
the nation, and even PaHiament itself, 
had, in the preceding reign, most.strongly 
prompted) ibund his laudable ardour 
harshly repressed by bis first Parliament, in 
voting a supply utterly inadequate to its 
purpose. Peeling his honour engaged to 
his foreign allies, the King was driven to 
the expedient, often employed by his pre- 
decessors, of ij^uiug writs for borrowing 
money of the subject. But what consti- 
tuted both the grievance ‘and the illegality 

> attending 
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attending this measure, was the billeting 
of soldiciE on such as refused to lend. 
This was ati exertion of the military 
power off tlie Crowu> which, however *it 
might be countenanced by former^ prac- 
tice, was clearly unconstitutional, as re- 
pugnant *to those ancient charters which 
established the general liberty of the sub- 
ject. The army, ill-paid and undisciplkied, 
and thus employed as a scourge on the 
people, committed numberiess outrages, 
which the King had no other means of re- 
pressing than by a most rigorous exercise 
of Martial law. Commissions were given* 
to the Lords Lieutenants and their depu- 
ties, to proceed against all soldiers, mari- 
ners, and other disorderly persons joining* 
with them, who should be guilty o^s>£elo- 
nies, robberies, murders, or other misde* 
ineanors, according to certain instruc|i)m»s 
given by his Majesty, and to execute all 
such persons immediately as in time of 
wai;;*f* aiemedy which the strict adherents 

fjf?' 

_ I Bymer's FcLd. p. 751. 

ftushtiTDrtii, voL 1. p. ifig. 


to 
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to otostitttl&oiiol prih^i|]je$ itemed worse 
tlian tlsati^dtewe wbioh diM It forth. 

It was wiffe reasooK'tben, the Peti- 
ttSlf of Rights dd Cat. 1. wtuKlevelied at 
thesq, and otte tediihst 'a^buses of the 
preiogative^iN|lte€^wn. ^Fhe sixth see> 
tioa of thllt iflD^l^tant statute* declares, 
that, 

of Utej great cotnpajiies of 
** soiUte andl mariners have ten dis- 
** pensd intO/divers counties of tho realm ; 
** and ^ inhsd>itairtSj, agamSI their wills, 
« have been compelled to •rfefcqjive them 
** into their houses, and there to suffer 
** them to sojourn, against the laws and 
** castomS'^of ' this reidm, and to the great 
** grievtMBd amfvexldion of the people. 

And whdreftS) by anthmity of Par- 
‘‘ liatnent, in the S5th year of Edward 
** 4§i. it is enacted, that no man should be 
“ forejudged of life or limb against the 
** form of the Orpit'^harter, and laws of 
“ the land ; and*ti(f said Great Charter, 
“ and other laws of this realm, no man 
** ought to be at^udged to death but by 

• ** the 
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the IQ'W’s wlablished in 
verthclcn^, divers eommissiotsA tsnd^er the 
“ great seal have ifstue^ forth, bjr \vhich 
certain »peirSoiis been appoiitiiifd 

commiss^^Kia]^, wit%& poMi^ and autho> 
“ ritjr to pixK:eed^witbi|9».1ih<i|bttdii^aceb^^^ 

** ing to the justice of h»v:» against 

** such soldiers or mariners, oiMiihber dilfK)-' 
lute pm^its 

“ commit ^njr attirdifl^, 
mutlns:* »hy vrnitmry 

*< coiii'se axtd i Ofirder -hs i» agree^dfle to 
** Martial law»’,iand as is nsod in armies in 
“ time of war, to proceed to the4ri»l and 
** condennq^tioh ^ufdl offendlhB^ and 

« them to put to 

death ajMsordin#i»lijtim3^ ^ 

8. hy pretax^ 

“ '^ajosty^s subjects have been ‘by some 
of the said comndssiociers put^^to de*th» 
“ when and wher^ iC by the laws and 
^ statutes of the |fih 4 had deserved 

by the and statutes 

^^1^80 jthey might, <and hyiJj^ 'Other ought 
“ t<;hhave been judged aH^fxeqiiied. 

“9. And 
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Ahdl0K^mA^^^evhm offenders, 
‘*by eiilbtiF tiiepebr«»{iiimmg m exerop- 
“ tictfi, Have efidHp^^liie punfsHments due 
‘^tcf'them by l«4rs>and statatce’of t^is 
** rea^, by tiiat divers Officers and 

**" mtgi8teptf4i54! | | ^^ have unjustly refused ‘ 
** oit fenhorae Iei,^plir6ceed againsf such of- 
** feAdei^-IMaiSb|Eding to the same laws and 
statt^NM^** op#fi pretence' that the said 
“ offe^’&eitr twefb puukbable only by Mar- 
“ tial law, and by authority of such 
** commissions as aforesaid } which com- 
missions are wholly and direotly.contrary 
f o the laws and statutes of this’ realm. 

“ ^10^ 'l^hey do H^CTcfore’ humbly pray, 

“ Thatytwie Mt^esty would be pleased to 
rcmo>vei>:l3ie Hiid soldiers and mariner^, 

“ an# that^-your pei^le may not be bur- 
** denod in time to come ; and that the 
“ aforesaid commissions for proceeding by 
‘‘ Martial law may foe revoked and annul- 
led ; and that hereafter no commission 
‘* of the like natdiNit-inay issue forth to any 
** p^»on whafie&ever to ^be executed as 
aforeiaid ; by colfour of them, any 

“ of 
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“ of your Majesty’s AUbjediK h(6 destroy!^ 

or put to death, coatifaxy to the Iftws and 
“ fi'aiicbise of the 

To this great rehrdiM^ment of thd Kl^h 
military power of the Crown, -which, though 
reasonable and necessaiy,' in as far as it 
went to the correction aH abusive exer- 
tion of Hhc prerogative, - mudt' -tsw deemed 
excessive, inasmuch* as it 'abolished hlto- 
getiier the exercise of the Martial law, 
even in cases of the most extreme and. ur- 
gent danger, the King, with much reluc- 
tance, was obliged to consent. And here 
certainly it plight have been’ expected that 
the spirit o*f reform would have iboad its 
liniit. Other conces^blih^ a# 
impdrtance to the gdnidiKd of the 

subject, were made by the ^ 

as the abolition of all taxds, aids, and 
loans, without consent of parliament j the 
renouncing of the power df arbitrary im- 
piisonincnt, outlawry, - and exile, and the 
ip^ictitm of any corpobd^unishment, un- 
less by due process of 1^'-; so that the 
change produced* in the goverament by 
‘ this 
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''£his single statute, js .justly considered by 
all moderate men as almost equivalent to 
a revolution, and a new contract between 
tfie"lKing and people. But concession 
only paved tbe way for fresh demands of 
restriction j and the spirit of usurpation 
was soon inore‘oompletely manifest on the 
part of the commons, than it had ever 
been* even in the worst times, on that of 
the Crown. » 

In the interval between the King’s fourth consequen. 
aiKl fifth parliament, the Scots having - 

vaded England, an army of 21,000 men 
was raised by Charles for the necessary de- 
fence of the kingdom. From the want of 
all suppli«s by Parliamentary autljority, 
the King was obliged to raise subsidii^ 
fro»%he clergy, anti to borrow mont^ 
from his ministcre and courtiers. Coot^and^ 
conduct money was likewise levied from 
the counties ; an ancient practice, but of 
which it was generally thought the ille- 
gality was sufficiently declared, or at lehst 
necessarily im'plied in the Petition of 
Right. The army, tainted with purita- 
nical 
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hical prejudices bore -no good will to an 
pcdition against the Scottish covenanters, 
and mutinies l\ad arisen in many of the 
counties, in which seveml of. the oflJeefis 
had been murdered by their mcn^ To 
repress these enormities, a strong exertion 
of authority, and the strictest rigour of 
discipline were absolutely necessary. But 
how were these to be reconciled witR the 
Petition of Right, which, in its ardour of 
rdform, had swept aWay the Martial law 
altogether ? The generals found their au- 
thority utterly insufficient for the main- 
tenance of prdcr ; and recourse Was had 
to the opinion of eminent lawyers for 
advice how to act in this critical emer- 
^ncy. It was now seen «iid confessed 
that the commons had deprived thpISNrrc- 
reign of a power absolutely essential for 
the preservation of the State. In want of 
a sure principle on, which to found their 
option, the lawyers proposed an inter- 
mediate course, which is funded, on no 
principle whatcvjer. The3r‘"declared that 
Martial law coulcT only be exercised when 
• the . 
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''^Ue army was actually iu sight of an 
enemy ; and the generals having executed 
one of tfie most daring of the mutineers, 
they advised an application to the Crown 
for pardon for this illegal stretch of autho- 
rity*^ ; a measure which, if actually re- 
curred to, it was necessary to conceal 
from the army, otherwise all miliUiry sub- 
ordiAation must have been at an end. 

In 1642, after the. long parliament had ThePariia- 
voted its own perpetuity, and obtained the Militaiy 
the King’s consent to that decisive mea- 
sure, which unhinged the wholcj frame of 
the constitution, the Commons, sensible 
that the sword alone could ’giv 6 security to 
their usurped power, u'erc determined, by 
one bold stretch of authority, to provide 
for themselves this important safeguard, 
and at the same time entirely to disarm 

* This opinion was so repugnant to the sentiments of tjie 
officeis of the aiiny, that Lord Conway boldly declared, that 
it the King would give him a coitimission to execute Martial 
law, he would stand fo the troiiscqucnce ; and if any lawyci 
should deny his authority, he would hang him up, as the 
hortest way of refuting hib argui&ent. Rushwoith, vol. 3. 
p. 1199. 
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the Crown. A fatal (though perhaps at' 
the time unavoidable) concession of the 
King had atforded a pretext suilable to 
their wishes. The rebellion raging in Ire- 
land, Charles, at that time in Scotland, 
felt, from the late restrictions on the mili- 
tary prerogative, his utter inability to suj)- 
press that dreadful insurrection. lie com- 
iiiitted to the parliament the charge «aiKl 
prosecution of the war in Ji eland ; a com- 
mission of which tlicy immediately’ availetl 
themselves, as of a transference into their 
hands of the whole military power of the 
Crown, 

9 

A bill was now prepared “ for the better 
“ raising and levying of soldiers for th<‘ 
present Alcfcnce of the kingdoms of 
** Kngland and Ireland,” in the premtible 
of which it was expressly declared, that 
the King’s power of ]iressing soldiers, 
which had been acknowledged in all for- 
mer times as belonging to the Crown, was 
illegal, unless in the case of sudden inva- 
sion^yret this power being necessary to be 
exercised at this thne for the suppression 
♦ ‘ of 
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the rebellion in Ireland, and the pre- 
A'cntion of conspiracies in England, au- 
thority was given to the justices, <5cc. to 
-impress such a number of men as his Ma- 
jestj^ and the two Houses of Parliament 
should appoint. The King signified his 
readiness to pass the bill, presided the 
j)rcamblo was omitted ; but this tU'sfre be- 
ing intimated while the bill was only m 
<lependence, was declared by the commons 
to be a high breach of privilege. The 
King apologized lor his ciTor, and the bill 
zeith its preamble passed the tAvp Houses, 
and received the ro^’al assent*. * 

Proceeding in their cxefcisd of the mi- 
litary power, the parliament now took the 
t‘oniman4 of all the garrisons and fortified 
places. 'I’he town of Hull, which contained 
a vast store of arms, the Tower of London, 
the principal magazine of the kingdom, 
Portsmouth, and.tho command of the fleet, 
were all committed to officers appointed 
by parliament, and s^strictly enjoined to 

4b 

* lluikhwolth, p. 554^ ; Pail. Uiftt. vol. 10^ p. 110« 
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act only by their orders. Lieutenants and^ 
deputies for the counties were nominated 
by the commons, and declared account- 
able to them alone for their conduct, and 
a bill was prepared for transferring at once 
the command and ordinance of the mili- 
tia into the bands of their commission- 
ers. Toothis last usurpation, decisive of a 
design of utterly overthrowing the consti- 
tution, Charles gave a firm and pointed re- 
fusal of his assent ; which was answered 
by a vote of the Commons, declaring the 
King’s advisers to be enemies to the state, 
and approving of the measures of all 
such of the‘ subjects as should put them- 
selves ill a posture of defence against the 
common danger^. This vote, when con- 
sidered with its preparatory, and accom- 
panying circumstances, was equivalent to 
a declaration ot war. The ostensiblo au- 
thority of the King was* however, ♦still 
coi^idered as essential to all exercise of the 
niijlltary power ; and the Commons issued 

tlie% orders in the name of their Sove- 

«« 

* Rushwoitli, pnrtSv vuU 1. c. 4r. p. 521. 

‘ reign. 
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Vf-eign*, for assembling; and mustering the 
militia, and for the levying of troops to 
be employed in actual wur against his pei^ 
'son, and for the utter suppression of his 
powgr and functions. 

It was now necessary to oppose force to 
force. The ordinance for the ‘mustering 
of the militia, was a measure of the*Com- 
mon*s alone ; for though issued in the 
name of Liords and Commons, a majority 
of the former in a full house had rejected 
it as ntttirly unconstitutional-f*- Tllfe King 
therefore, by proclamation, prohibited all 
persons whatever from yielding*obedience 
to this illegal order, an<J issued at the 
same time his commissions of array to cer- 
tain of the nobility, for sumnfoning out 
and mustering the militia in several of "^6 
counties. In the former of these mea- 
sures tlie King stood 'dearly justified up- 
on the soundest principles of the consti- 

* A sophistical diatinctioni was now invented betweeti the 
ortice and the person of, the King. The parliament iii their 
etlh'ts bound aU pei^ons to obey the order* of his AftS^esty^ 
fiig ft [fil'd by both Houses of Parliojttkni, 

t' Ilushworih, vol. 5. p, 557. , 

F 3 


tution ; 



70 Au ESSAY Chap, J, 

« 

tption ; but in the latter, the point of leAi" 
gality was more questionable ; for al- 
tiiough such commissions appear warranted 
by ituniemorial practice of the Crown in 
former reigns, yet as the Petition of flight 
had established the people’s immunity 
from all taxes, aids, or other charges, than 
such hs. were impose^ by consent of par-r 
liament, this command from the King 
alone to draw forth the militia^ and arm 
them at the expence of the counties, might 
plausilj%r be construed into a violation of 
that statute. 1’hc fair conclusion to be 
drawn is, that both parties were now pur- 
suing measures which it is impossible to 
justify upon any ground of strict legalit y ; 
but'there *tv'as this ditference in* favour of 
the Sovereign^ that Ips was a 'defensive 
struggle, for the maintenance of the just, 
the necessary, and hitherto acdcnowledged 
prerogative pf the Crown, which his oppo- 
nents had violently and most unwarrant- 
ably invaded ; aiid if in this coiitest he 
transgressed any established limit, it was 
none of those which the constitution had 
' ‘ hitherto 
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(.‘hitherto acknowledged, but only such as 
‘ tlieir u8ur{>ations had compelled him to 
submit to. ‘ • 

It is foreign to bur purpioscvlo enter into 
any detail of that calamitous war which 
ensued, and which terminated, in the ex- 
tinction of the monarchical government. 

It is necessary, however, to rcnuirk, that 
the ^)arliameut, liitherto- so zealous for the. 
utter abolition of Martial law while its 
exercise was constitutionally in the Crown, 
now found tlie necessity of assuiStiing^this 
power to themselves in its utmost latitude, 
for the regulation of that afmy which 
Jiad taken the field against theirSovereign. 

An ordinance was accordingly framed for 
that, purpose, and passed in August 1644 
by. both .Houses*, of which the following 
are the principal heads and clauses; 

The Earl of Essex,, captain-general of ordinaiure# 
the Parliamentary forces, together witli 
the Earls of Northumberland, Kent, 
Pembroke, Salisbury, Manchester, Den- 
bigh j and forty-njne others of the nobi- 

* Parliumciitury Ilistury, Vol. 13. p. % 70 * * 
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litj, gentry, and principal officers, oil:' 
any twelve of them, are appointed com- 
ini ssioneis, with, full pow^er to hear and 
determine all such cadses as “ belong to 
“ military cognizance,” according to the 
following, articles ; and to try, condemn, 
and execute all offenders against them, 
or ptlicrxvise punish them according to the 
nature of their offences. 

“ Art. 1. No pereon whatever shall go 
from I^nddn and Westminster, or. any 
part- of ;ibc kingdom under the power of 
the Parliament, to hold any communi- 
cation Avlfatcvcr, either personally, by 
letters, or ‘ messages, with tlie King, 
Queen, or Lords of the Council abiding 
with them, without consent of both 
Houses, or their committee for -managing 
the war, or the Lord General or office? 
commanding in chief, on pain of death, 
or other corporal . punishment at dis- 
cretion. 

4." 2. Whosoever shall plot, contrive, or 
endeavour ■ the betraying or surrendering 
to the enemy, or- shall actually betray 
' >■ and 
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And surrender, contrary to tliS"'’rules of 
'war, any cities, towns, forts, magazines, 
or forces undertime power of’ the* Parlia- 
-inent, shall be punished with death. 

“ 3. No person whatioever, not under 
the power of the- enemy, shall voluntarily 
relieve any person being in arms against 
the Parliament, knowing hinr to* b'e so, 
with* money, victuals, oj* ammunition, 
on pain of death, or other corperal punish- 
ment at discretion ; nor shall voluntarily 
harbour any such, on pain of s^h dis- 
cretionary punishment. ^ 

“ 4. No officer or soldier shall make 
any mutinous 'assemblies, or be assisting 
thereunto, on pain of death. 

“ 5.' No^^ guardian or officer of any 
prison, sliall^ willfully suffer any prisospr 
of war to escape, on pain of death ; dr 
negligently, on pain of imprisonment, and 
further punishment at discretion. 

“ 6. Whosoever shall voluntarily take 
up arms against the 'Parhament, having 
taken thd national qovenanty shall die with- 
out inercy. " 


« 7. What- 
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“ 7- ^^i*^tsOievcr bjfficer or command^(<^ 
shall desert lus trust, and adhere to the 
enemy, die without mercy. 

“ Further, the said, commissioners, or 
any twelve of them, shall be authorised 
to sit, as often as - they. -. sh all think fit, 
or shall 'be ordered byt'.both or either 
House .of 'Parliament, . in sc^e conveni- 
ent place *in London or Wostminstdr, or 
lines, of communication; to ajipoiht 
a Jud^^^Advocate, a P»:a^^i-Marshal,and 
aU ot|^r necessary officers. 

“ And further, all inayore, sheriffs, 
justices, (Constables, bailiffs, '&c» arc re- 
quired to 'aid the said co'minisskni'crs in 
the fatecution of the premises. 

‘‘ lh*ovided, that no incinl^er of either 
^use of Paiiliamcnli or assi#|@mts of the 
House of Peers, sl^lU be^. subject v^to the 
authority of the -said commissioners with- 
out consent of botli Houses : — And the 
endurance of this ordinance is4imited to 
l^lir monthsx.^r^'^oi^ht days after, the 
publication of thesajjwe/* 


The 
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'* The military hand'i 

of the Parliament* was i$li^ .'^Ycmph- 
fied in a variety €£ ordeiiif^lMiild from 
-time to time for' tbe'eQndtficirWthe war ; 
and i^uong others^ a cegli 1 atiQ 0 ' made, 
that all soldiera!^f«:M^|i^<^r^ the city’s 
marching regitn«l;^'||Maiuld instantly re- 
pair to their<posti)^u»de{ypain‘ 0 fW/n}»erh'- 
(jfe death 4q the oojiiitfim men, hnd a 
tiial by Martial law to the o^cer#-; an 
ordinance 4#'',<|iDgular iSliilit the 
same men who had denied the compe- 
tency of punishing, by the Martial law, 

(unless when actually in sight ^'df an enc- 
ni3’)i even the most atrocidus'hct of mu- 
tiny, namely, soldiers murdering tlieir 
officers. r»*- ' ^ ' “*• * 

Many «|M>- by Court Mai tial Tnai.by 

held under- this ordinance of the 
liament Sir Alexander Carew was tried 
for a design to deliver »p the garrison of 
Plymouth to the King, Condemned, and 
beheaded. Sir John formerly 

governor of Hull, was tried by (.he same 

♦ Pailiainentary History, vol. xiii p. 

court 
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court scveml: cliai||<^i^. ' 1. Bo* 

traying adiK^ridjg to the ene- 

my. 2.'|d^>e£asai lb siif>ply ^e Ix)rd 
Faii'fax "41^11 amitbtltbitio9» to the great 
prejudice of the jj^hVliaiifent. 3. -His, scan- 
dalous "^tords Parliament. 

4. His endeavour ’^15" Hull to the 
enemy.* 5. with the 

Quecn^ aac^hi^eeking to^€pca|:%. ^ He w as 
condlmned*.. on^ t^ te^tiigConj^hf thirty 
witued^iiB, anil^lthe ^ his own 

ietterii to be beheaded on’ Tower-hill. The 
House of Xibrds, on 'a petition from him- 
self and hi^son^ voted him a^rdon» and 
desired thd Concurrence of the Commons 
ih th^ measure. The^sen^'^iCt the same 
tim^' their nHtl^lphrarrant to 

flay the exeedti^n. declared 

this procedure of the ^h^vds th be most 
iJIegal : they resolved that wduldhnot 
even take the sutl»)ect of the ^^pardoft'fnfo 
consideration ; pitosed a that no 

Ofder of eitui^ •without the pre- 

jl^'us consent of the v#l|t}er, should be ef- 


• Whitlock's Mem. p. 110. 


fectual 
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factual to 

ihey thejti sei^t oft^r^tne Lieu- 

tcnaut the Toir^ lor^ ^itN^atc 
ecution ;raad the pH^pclij^ was aceordin^y 
beheaded. 

Mr. .j||[|l|l^rwards the well- 

known .Sir JOd^hrangc) was tried 

under thee by the -city 

Courif Majitia!' of X^Ukdon^ oh the charge 
of his cQinhig^ aai.a without drum, 

trumpet, or pass, from the Kingh, quar- 
tern at Oxford, and tampering with the 
lieutenant-governor of Lynne-Regis,* to 
deliver up that garrison to the h^ng. He 
was coodemed to deyth, but ^petitioned 
the Rarliao^ipit, on |^e ground that ** l>e 
had.a his Majesty for 

rcducsQ^l^m. X^nc, and h^d 

been evwopu^^ iiit;ih;|ns tor the King's 
party.” The iLords' ordered the Judge- 
Advocate of the Goarfi^M^artial to attend, 
and give aai account, of the proceedings ; 

4f -I 

* Of this Court-Maitiajl^ l/EbtraAge says, two prime 
men were a salesman aiilf'Srti ho&tlcn^' Truth and hoy alt ^ 
nintHtuttvi^ 166^ * 
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from the jud^- 

mcnt‘^4k:r<«^%^s^ vraB ^£3(UDded• on' this 
reason, com- 

mission was ^ot the commission ^ of a. 
** soltlicr, but a qohtmission. of mere bri- 
“ bery' and 'corrn{^<M 4 4o'inake a party 
“ by offers of iibd preferment.” 

The ‘Lords gra:^ted' ^ and sent 

the prisoner ‘tpr- Newgate, whenee, after a 
confincnicnt of four yean^, he made his 
escape, and got beyond seas. On the 
expittition of the ordinance under which 
thc.?e triqls wore held, another was fmmed 
nearly td the same purpose, but with 
the additiOnar proviso, that all the offi- 
cers of the army should be< nominatecl 
and approved of by,>-l}oth''i4BtO!Uses, and 
i&hould, Avithin < twea^^.4iAys hf' their ap- 
pointment, subscribe 4^ aOftioi^al League 
and Covenant. The bill to this effect, 
however, met witlB Soifie opposition from 
the House of Lords ; nor was the new 
ordiepnee foqif<4Ehe regulation of the army 

^ Piobably iMth ths cciw:iiitence of th<; other other- 
wjvf tlie lute vote of the Commons must have been very inef- 
ficacious. 

passed. 
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passed till several months after, when the 
liords at length gave their xoasent, nine 
Peers entering their protest against it. 

By this ordinance forty ofiicei’s, specially 
named, together with some civilians and 
common lawyers, or any twelve or more 
of tlunn, w’crc appointed a Court-martial 
w'ithin London and -Westminster, tatry all 
oftenth'rs against any of its regulations 
but no execution of death was to follow 
on any of their sentences till after she days 
notice to both Houses of Pariiaihertt. 

Tlic duration of this ordinance wa§ limited 
to three months. 

'I 'he war Avas prosecuted for some time TheSeif-de- 
Av ith alternate success, and theretV)r(' p|^- 
inised no speedy termination. ^ 'I'he pas!jjj|[f. 
of the IndepciidentS, who9((' object 
decidedly the utter eirtinction of the mo- 
jiarchy, apprehending oppositioj^ to tliis 
plan on the part of J^ssex and others of 
the parliamentary geucor^i prepared a 
most artful mcasui^ tbr thi^iiifVmoval, and 
for the entire new modeUiQg,<»of the .army. , 

The self-denying orditianct!*wt& framed, by 
• » which 
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which all members of Parliament were 
declared incapable of holding any mili- 
tary or civil emjdoj'inent ; and from the 
prevailing intluence of tlic Independents, 
tlie bill, after much contest, was passed 
by both Houses.* Hssex, "Warwick, Man- 
eiiestor, Denbigh, and many others, im- 
mediat^jly resigned Uieir military com- 
mands. Cromwell, who himself had’plan- 
ned the measure, was of necessity included 
in its operation ; and thus ought either to 
have lost his seat in Parliament, or his 
('ommission of liicutenant-General ; but 

i 

this would have frustrated the views of the 
party. It’-was therefore most artfully con- 
tirj,}$ed, that while he declared his intention 
oi|)jrcsigning^his commission, and thus re- 
Ipiaing his seat with the Commons, the 
new general in chief. Sir Thomas Fairfax, 
sliould petition the parliament for a spe- 
cial exception in Cromwell’s favour, on the 
ground that h|s services with the army 
cpi^ not be dispensed.witli. The request 
granted ; and thus Oliver Cromwell, 
1ir%o had an entire ascendant over Fairfax, 


was 
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^^s.m rottUtjrjinvestediij^tb the.cii^ mili- 
tary Command ; whde al^tlb^aaqEi^ 
influence in Paiiiatnen^ fliredli^ all ^'ipts 
proceedings. • ???<;,. .4 . 

At this very time, imweveivja neigotia?- T''®*^y‘’f 

m . ^ Uxbridge.; 

ii(Sh was going on tofTria^^^ 

King and' Parihfcpieat.^ c^lS^ary, mdeed, 
to the wia^baa of rolitig p^rty^im'^the 
latter? and' therefore with knall prospect* 
of success, ■ I Tb# commissioners on^hoth 
sides met at Uxbridge#- and conf^ences 
were , held on ^eejrtairi special d^iands 
made by the Parliament,* touching the im- 
portant articles of Religwrii the* Military 
'power, and Ireland. AVith texp^t to^ithe 
military power, the King oflai'ed, tha%l^ 
arms of the atato shq^ld# for^^i^c yearsi'^. 
entrusted to%» twenty .coo“ndl»eners#; 
shouidi be named ^tbiHl:by my:tu#, 
tnent between^iiim aiid;#the Parliament, . or 
one ba|f j^y him and die, other '%jtha,Jtwo 
Houses ;\ aad he 

of tlmt Wmt dm - 

tia and»riiiy^ 4 ,#^Sif^^ona^^ Par^ 

Q liament 
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Hameiit insisted, that the ParHamieotaloite 
should coiptnaikd the military force of the 
State ; or at least that this authority should 
be dec^rpd to belong to them for seven 
years ; at the end of which period it should 
• be settled by a eokann aot of the Legisla- 
ture, proceediiig on the{»N>mniott agrec- 
nieirt of King and Pariiament. It was 
urged in reply, that this was nothing else 
tliaa submission at disdltetion; and that 
unlimited power being thus vested in the 
Parliftufent for so long a ^peik>d, it would 
be easy ,for them* so to frame the subse- 
quent hill, as to keep possession of it for 
ever» The di^mands with respect to Irc- 
hwad were nothing short of the absolute so- 
yereignty of that kingdom, and the whole 
. a^hninistratiQlir civil and ndU^ury. When 
It'is added, 'Cv that these demands, however 
exorbitant, were nothing more than preli- 
^oii ^tbo part of thC' parltament, 
whieb they requmedtiio be granted, before 
proceedtDgt| ddit | g U8S tbatmami of a treaty, 
by which tbo^King waa feqiiimi to sacii- 
tice all his fdends and pfifftisens to attain- 
‘ ^ dof 
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'‘der Bad forfeiture, tb telioqttUh^tfae nomi> 
nation of all the officett ofetat^end^dges, 
and the right of making peaeeMSilid war*.; it 
can excite no surprise that the negotiation 
should break off with mutual disgust bc- 
Ttv^ecn the parties, andA spirit of greater 
alienation than ha4, apj^red at its com- 
mcncement. •<.*"' . * 

Mean time, in consequence of the The Army 
denying ovdinance^ the army of the parlia- deiTeT**' 
meat was entirely new-modelled, by a total 
change of its officers^ and the introduction 
of a more vigorous discipline, jn the en- 
forcement of which. Religion Was called 
in to the aid of the military perwer. In the 
exercise of this regenerated Janiiy, preach- 
ing and prayer went hand in hand with 
the Maitial duties ; and evmry colonel and 
captain, in the intervals of actual service, 
exhorted, catechised,, and documented his 
dock in the great concernsiuf thatspiritiml 
kingdom, ftn* tlie intorefdn.of which tiiey 
were taught to believe thUlthey were now 
engagedv This policy liadiiiBtefiect; The 
discipline, the'aeal, anif'ev^n the courage 

G 2 * of 
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of the parliamentary forces were 
ciiousJy superior to those of their oppo« 
ncuts; andi.'tlie entire, defeat of the royal 
army in the battle of >Naseby teKniirtatcd 
the war. Tlie King vas betrayed into the 
liaiids of the parhaiaen V^nd sekecl sooti 
after by the army, wju),- alrailiDg thein- 
s<'lvcs‘ol; the possessiooi.of. the ^rson of 
their Sovereign, Averc rapidly proceeding 
to the establishment of thal rnilitai'y des- 
potism which was 6nally to subdue both 
the parliament and the nation*. 

In the regulation of this army, Avhieh 
was destined to atchiove enterprises of 
such magnitude, Cromwell displayed in a 
signet manner both the political artifice 
and tlie vigour of his mind. AVhen the 
was at an epd, the paiiiament, wishing 
to be rid of ,the army, proposed a great 
reduction of tlic forces, and the embarka- 
tion fcH* Ireland of a large portion of the 
residue. Iflus would have proved 

fatal didhe dea%&»of Cromwc^ll: 

he^^lkla&ned ItJ^mtsidiatcly a military par. 
Uapteut, whiclt dbtould counteract, and 
i coutroul 
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cotttifdul the civil, ^’’ogether with a coun- 
cil of the principal ’od0lceirs> two mem 
termed Agitators, were elected* fiom each , 
company as their representatives ; and. the 
this council was to collect and 
the grievd^ces of the army, to 
convey the setise of tliese in an impressive 
manner to the parliament at Westminster, 
and*iirge their speedy and effectual redress. 
Po:>scs8ed of the person of the King, the 
army boldly treated with the parliament, 
as rival powci%, whose purpose, '"‘though 
not yet openly avowed, was known to each 
other to be^»tllc goveriunent of *Uie nation. 
The military council impradied of high 
treason eleven of the parliamentary leaders, 
whom they regarded as* enemies to their 
cause : they imperiously demanded that 
the Militia of Tiondon should be entirely 
changed ; and the populace petitioning 
against that measure, the army matched 
to the vicinity of the capital, with thep>ur- 
pose of forcing a- compliance* with aU their 
demands. The parliament, sensible of its 
weakness, wisely sutohnitted to its con* 
iiucrora. • 


j)U£pose of 
method i&e 
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Mutinou»spi. If ndw necessary for the fuji ac- 

Dttened\^*"*'^^omplishment of his plans, that Cromwell, 
master of the parliament, should mode- 
rate and 'qhell that spirit of arrogance in 
the soldiery, which, in the pursuit of^that 
object now attaihodj^he* had hitherto bccii 
at such pains to fostfer. Ha therefore bent 
himself 'seriously to relbnfi the disorders 
of the arm}^ and to that eni exhibited an 
energy of discipline rigoibus beyond all 
example under the foamier monarchy. 
The agitators, now knowh by the name 
of LevelierSf extending their enquiries be- 
yond the* particular grievances of the 
army, had * presumed of late to enquire 
into the stater of the nation at large, to 
dictate certain ilnprovements on parlia- 
mentary repnSentation, and to remon- 
strate on the subject of religion, and on 
the inequality and injustice of the laws. 
Seditious petitions from several regiments 
stere presented to both houses? Crom- 
well issued ofdcM ‘for the discontinuance 
of all'i^ecUngs or t^e ag^tob' : but find- 
ing siliat these wef®'- secretly continued, 

and 
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an4 tbut the whole army would' i^peodily 
be in a state of anarchy and total insub* 
ordination, he determined, bjy a daring 
exertion of power, to remedy this ^larm> 
ing d isorder, Ueceiviqg intelligence of a 
rendezvous of ,sii|vepilKof the regiments, 
which iKid boeui called without authority 
of their comnMUiders, he marched at the 
hca<f of his troop to the place of meeting: 
and seizing with his own hand the most 
active of the leaders, he called a council 
of war upon tiie held : Three of them 
were tried and condemned to death, and 
one on wliom the lot fell was instantly 
shot at the head of his regiment. It is 
remarkable, that at tlic timo of this vigo> 
rous display “ of the justice of Martial 
** law,” there, was in fact no legal auUia* 
rity existing for its exercise ; for the last 
ordinance had expired above a year before, 
and had never been renewed.* But it 

o 4. , does 

* For this high exercise of |1^ power, in his own 

person, CromweU ^isdait^d to ute pny moterfuge. He rightly 
conceived It to tie implieid in hi* e4ee’of Generel in Chief. 

• The Oetuntl,’ <se^» 1V1dtleclMC*MviiMri(ds, p. 49S) sent Im 

• » * orders 
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does> not 'Appear tliat any qu^ticip 
stirred on the $coprp of this irregularity ; 
and a icv^|^$uch examples redt||«6d the 
whole. army^ to sHbmission and ohedience> 
At this time Cronuvell^pigjit with truth be 
said to have attainQ«^,t]|^gli not the 
terior symbol^ jet the ref^y of, absolute 
powes ; §ioce he had the., entire command 
both of the parliamen^^ and of the aPrmy. 
The subsequent measure^ he pi«j»ued, in 
modelling the common^,, entirely to his 
purpose, of defeating all plans pf acepm* 
modation with the King; annihilating tlie 
authority of the Upper House ; and hoally 
bringing his. Sovereign to the Scaiibld, 
werqtho natural and easy consequences pf 
the ascendant ,hp had obtained over all 
remaiued.ypf a legislative power, and 
tihe Absolute command which he possessed 
qf the military force of the nation, 

* orders to several gbirhOns to " hold Courts Maidal, ’for the 
pnohjbyxrtt of aitkle; of war; 

prwMffiillhBt if or limh, that 

** ,tbege tranaotic^ t S Jjidw A(lvoo«t|f>, Ae examination. 
** <M|l#liroeeeding^ MUM&l, t£at tfie GeneraTa 

V iilMsnro may be 


After 
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Afttf tile extinction of tbo^’tli^i^chical High CourCc 
government, that .select atteeiUhly of the “ '* ‘ 
iodepeadcnt faction which stjilsd itself a 
parliament, passed a bill IBr establishing a 
Court Martial “ withij[t the cities of Lon- 
and WestmlM^) and the ’lines of 
“ comoiunicatidiai'' which was to bear the 
name of The Court of Jvotiie a March 1649, 
significant intimation that Maitial law 
might then be deemed the paramount law 
of the state. The levellers had again be- 
gun to exhibit '4 spirit of mutiny, and to 
disquiet the parliament by icmonstrances 
on the state of tlic nation. ^ 'The high 
court of justice was therefore ao useful enr 
gme for the maintenance of good order ; 
and the dispatch with which its proceed* 
ings were conducted, tended materialist ''tO 
facilitate the operations of the new go- 
vernment, bjr that salutary awe which 
attends all vigorous exertions of power. 

In the same spirit of policy^ wcH suited May T4. 
to the times, wa^i judged^ hecessaiy to 
extend tho lawSi of tfClisi^j^ beyond the 
limits within Ifhich <tbfey had been con- 

’ fined 
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fined dilftbg the monarchy. They ivere 
now declared to reach verbal offences, and 
even inten^oQs, thpugh not f(^leired by 
any overt act. ** To afhnn the present go* 
^ vemment to be an- ttaiBrlmtics ) ; to assert 
“ that the ParlianilBiit^bHE!ouncil of State 

were tyrannical orlllegi^ to endeavour 
“ subverting their authority, or stirring up 
“ sedition against them,” were all declared 
acts of high treason, by a statute passed 
14th May 1649** The power of arbitrary 
imprisonment, an engine of tyranny justly 
abolislied by the Petition of Bight, was 
now renewed and vested in thcTIouncil of 
State; and *a rigorous statute passed for re* 
straintof the press, prohibiting, under se* 
vcrc penalties,, the printing of any books, 
pamphlets, or newspapers, without a li- 
cence under the hand of the clerk of par- 
liament, or, « in as much as they may 
“ concern tl»e affairs of the army, under 
“ the hand of Aeir secretary for the time.” 

lT|^er the Jlblectorate of CromwelU 
the* govcrnmcm^Eog^pIti^ was altogether 

• Pail. toI. 1 $. p/llK. ; Ilwmil Hist, ot Eng. wl. 7. 

militaiy 
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militai^ <^€1 'l^(|HiPN»tector 

was invested wi^bjmiie making 

peace, wAr, 
of his council, a s^t 
dev^cd to Ills iqtttmrt^gMyd ill# '^^wer of 
the sword ^as ^fMpWH^iiis HHnids jointly 
with the parUati(^ii|P|^tlhg, «Mllr'|lhith the 
council in its ifl1ier^l^^#f A 

standing army was . eof ’90y006 

foot and 10,000 horsftj of %lticW fic[^was 
the commander iii^t^ief.^ . l[!h^c not 
to be diminished withouir<the^bd0ihnt of 
parliament ; but in this article ^llr^staweli 
assumed a negative veiled'. A.aae^atcd 
insurrection pf the royalists, ^amisilN^ him 
with a pretext for imposklg a tasi&tff a 
tenth, to belevied^en t^Mole 
belonging tn^ that^‘par^|f^aK)ughouj 
kingdom ; and *fbr the collecting of this 
imposiUoii, the Protccti^ divided the king- 
dom into twelve MiliUny'juHedictioHSt un- 
der as many -Me^r-~GmasftlH '^ho. .were 
impowered to levy* ^i#^deeimatioii-tax 
fh>m vrhooi'tiiejF.^leiiSiib^ and to enforce 
it by seizure of the persons and distrain- 
ing 


m 


The Re toia- 
tiou« 
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T, ^ 

in^' of Klpfetates o£ klr such' as ‘w'cre re- 
fractory^rf^'^Bse t^Walre military gover- 
vcrnor!f%i|^ltewMjjt' a‘f«^er'*Df raising 
each o!^ii«La!3fc^:i?tOf horse and foot to 
le pai^rH' 


be paid 
be indcpfidlicnf 
and on' 

MajonOan^iul 
in case 


i* and who ^lonld 
eers of the army, 
bmmantl of ♦he 
laKhihe Protector liad, 
l^'aoccond amiv, n- 
iiS of the first, or 


poJvjSljJi^oiSod^^ (hSfepnl it, if falling 
off ’ftlufc'lts obi^ienfife'to ius will, 

a n^^rtfulv^ arrangement, winch com- 
plct^lpitlbe.ihbl'itij^ despotism | . 

A'^i^vethnicnt, whatever be its origin, 
aciq^cs fbrcftfiom tlv'iuerc circi^inistanec 
isiiy . , .Tlte proteetor- 
, ^the cot^lPl^elil^, (^whatever may 
be its most proper appellate, might have 

■Si) ^ ' 
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J’aH. vol J9. p. 43., Claiendon, b, 15. 
t Ihe powers gf thfi PiojtCitoi's coiuts maitial canud thp 
jtistiie ^ martial annsual keit^ht. Wntlocko Ulh 

us town's in ii'cepUon to the 

King’|^l>$, mitial, a gqo 

l,)|pi impose il,and the iwed to tlic grouad, 

liicfnortttts, p 567 * 

continued 
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cited 

it!> miscmploymeOit ; anti lonqng tlie 
est resolutiona>4|| ihenewparlilttMBItt^ 'was 
that for disbarflll^g^e Welfii^ WiiiA mea- 
sure was not to by |he 

Kintr, who consiifiili ja^^tariifng ai^!|f7s 
a very nocessary|||t|iy^a|p‘0f tmooairby. 
(iut the Clumoeild^^pjtt«iMe»8b who knew 
tlic temper of those-^irt^ietan troops, con- 
vinced him, that ifostedd of being a secii- 
iity of his govcrmficht, there was the ut- 
most danger of their shaking it to the 
foundation. A body of troops to the 
amount of .5000> was however still kept on 
foot for guards ai\d garrisons, an arnia- 
inent u hich was regarded by the people 
with an eye of jealofdsy; 'as the^rodiments 
of a stauding'army<.« ' *' «* ^ 

Military Tc- statutc immediately followed, abo- 
•dTy^rcir" dshmg die ancient militaiy tenures, or the 
iAe.z 4 . holding of lauds by knight’s service i«ca- 
pitCf ^ich drew after it homage, service 
iif King’s wars, csctiage, wardship, 
marriage, &;c.^i^dalltenuresi held mther 
of the King o&df any other person, were 

declared 
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^declared thenceforward to he eltiungcd into 
free and common soccage. 

This {uurliament, of which a great pro- 
portion was of the Presfa^jvl^an party, was 
not disposed to r^Ctore to the Sovereign 
tn^'fttll extent of4kw*Woknt prerogative 
of the CrowQ^w The rf^lation of the mi- 
litia, the great soitfce of former, dissen- 
tion,*wa 9 *not resigned to the King; and 
in several of the statutes of this assembly, 
the proceedings of the Long Parliament 
were in effect justified and applauded. 

Of a very difterent temper was the Par- Tte Military 
liament which succeeded. They began by Crown solemn* 

1 •a* /• Ai^ • • A ly rcct^ni/cd, 

a solemn reco^ition of tlic ancient pre- 
rogative» by declaring it to be the sole 
right of 'the Sovereign to command ai|d 
regulate the whole military force of the 
realm. The statute 13th and I4th Car. IT. 
c. 3. entitled. An net for ordering the forceSy 
See. proceeds upon the following preamble: 

** Fcmismuch as within all lus Majesty^s 
“ realms and dominions* the sole and su- 
** preme power} govenatnent, command, 

** anddisporitisAdof ^ibo'tnilUia, and of all 

* » « forces 
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“ forces by sea and land, and of all forts' 
“ and places of strength, is, and by the 
“ la\vs of England ever was, the undoubt- 
“ ed right of his M«r|esty and his roj’al 
“ pretlccessors. Kings and Queens of Eng- 
“ land ; and that* both or either 
“ Houses of Parliament caaenot, nor ought 
“ to yrptend to the same; nor can, nor 
‘‘•lawfully may' raise or levy any wai, of- 
“ fensive or defensive, against his Majes- 
“ ty, his heirs or lawful successors, 

And by the same statute it was ordained, 
that all Eords-Lieutenants, Deputy liicu- 
ienants, officers, and soldiers, should take 
the following oath. “ I-do declare and 
“ believe, that it is not lawful, upon any 
“l?pretenc6whatsoevcr, to. take arais against 
'‘itlic King; and that I do abhor that trai- 
“ torous position, that arms mgy be taken 
“ by his authority against his person^ or 
“ against those that arc commissioned by 
“ him iqppursnance of such military com-> 
“ misiioiis : So help me Qod/’ The* re- 
ceifM:. experience of the nation justified the 
piWpriety ot itnpdsing. jon- the m my ihis ex> 

' . plicit 
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plicit renunciation of the doctrine of Re- 
sistance ; but so strongly had the current of 
opinion set in towards royalty, that a bill 
was actually introduced* into parliament 
for imposing this oath upon the whole na- 
tion; and it was rejected as unnecessary, 
only by a majority of three voices. 

But this dairn^ so auspicious « to the 
rising* influence' of the Crown, was soon 
overcast. The expence of the Dutch war, 
and its abortive issue, weakened the popu- 
larity of Charles ; nor did the expedience 
,aud good policy of the Triple Alliance re- 
store him to the public favour. *Thc dark 
councils of the Cahal urged' him *to throw 
olf his dependence on his parliament, whose 
parsimonious supplies bore no proportion 
to his ex]}cnces ; and the strong partiality 
he shewed towards the Catholics* under- 
mined him in the affections of all the friends 
of the national church. 

In the debate on the supplies for carry^ 
ing on the war against iVance in 1678, the 
Commons openly expressed their appre- 
hension that the troops and money to be 

n • voted 
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voted for that ostensible purpose were to 
be emplo3’'cd by the King against the li- 
berties of his people. In the same spirit, 
they soon, after claimed a joint regulation 
and eonimand of the militia ; insisted 
that the King should disband the aniS^ 
and in the articles of impeachment against 
the Troasurcr Danb^', accused that mini- 
ster of co-opernting in the design of em- 
ploying the standing forces as an engine 
of arbitrary power for the subversion ot 
the government. 

A succeeding Parliament exhibited a* 
temper still more hostile to the power of 
the Crowm.- The chimeras of the Popish 
plot, while they disturbed the imagina- 
tions of the people at large, excited fresh 
cause of disgust between the King and 
Commons, in the harsh measures pursued 
by the latter for the exclusion of the Duke 
of York from the succession : and Charles, 
after the fruitless trial of many concilia- 
tory expedients, dissolved two successive 
Pai^ments, and ruled for the remainder 
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of his life without the medium of*^hat as> 
sembly. 

Ill this reign, the military power of the 
Crown, though established at first in the 
highest extent in which it had ever been 
since the reign of Elisabeth, sustained in 
the end, as we have seen, some rude 
shocks from the alarmed jealous}* oY the 
natioh ; and it is not improbable, that haid 
the King, instead of this final resolution 
of governing solely by his prerogative, as- 
sembled another Parliament, he must 
•either have freely consented to a very 
^ great diminution of his authority, or re- 
newed the calamitous scenes *of the last 
years of his father. 

In the beginning of the reign of James jame* 
II. the defeat of Monmouth’s rebellion 
gave occasion to some dreadful exertions 
of the Martial law, in the punishment of 
his adherents : nor was the evil materially 
remedied, when, in consequence of com- 
plaints of the illegality of those proceed- 
ings, the King remitted the trial of such 
offenders to the civil Courts of Justice : 

H 2 • for 
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for these, it was alleged, had the same 
sanguinary instructions ; and the sentences 
of Jefferies, with all the rigour and celerity 
of military execution, excited the greater 
abhorrence that they were issued from the 
tribunals of the law. The same rebelRon 
furnished to tluj King a pretext for maiii- 
tainihg*on foot a standing army of 30,000 
ihen, Athich he ostentatiously diplaj^ed to 
the people in frequent reviews and en- 
campments, to overawe and restrain all 
spirit of resistance to the plan be seems to 
have fonped of invading at once every* 
part of th^ constitution^ It was fortunate 
in the main that this plan became so soon 
apparent, and that the measures for its ac- 
complisnient avcic taken with such vio- 
lence of indiscretion, as to shorten the 
crisis of a disease which precluded all 
prospect of recovery. 

• The period of the Revolution is the era 
' wlien the Military law assumed a regular 
and pfinnanent f<M?m. By the Declaration 
(f previously debated and voted 

iu the .Ccuyentioii of the States, and soi 
. . . Icmnly 
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lemnly assented to by the Prince and Prin^ 
cess of Orange, as the essential conditions 
on whicli they r<;ccived the Crown, it was 
settled in positive terms, That the raising 
“ and keeping of a standing army in time 
of peace, zj'ithout voment of 'Parliament^ 
“ is contrary to law.” This, with the de^ 
claration “ That the subjects, if,Protes- 
“ taills, may have arms for their defence, 
suitable to their condition, and as al- 
lowed by law,” are tlic only articles in 
that important deed regarding the military 
• power of the CroAvn ; Avhich inust there- 
fore be considered as resting in its essen- 
'‘^Is on tlie broad basis oh which it, was 
pfaced by the statute 13tli and 14th Car. 
11. c. 3. 

In the fii'st year of the reign of Williapr 
and Mary, several of the Ikitisli regiments 
had begun to slicw strong symptoms of dis- 
aficction to the new government,* from a 
jealous resentment of the preference which 
the King was supposed to shew to his 
Putch troops. -Among the rest, the Scot-r 

W 3 tish 
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tish regiment of Dunbarton, formerly 
commanded by the Duke of Monmouth, 
being ordered for embarkation to Holland, 
to replace a regiment of Dutch guards 
which the King wished to retain in Eng- 
land, openly mutinied at Ipswich, seized 
on the money appointed for their pay, dis- 
armed their officers, and declared their ad- 
herence to the abdicated Prince. ‘ I’he 
King thought proper to communicate this 
event to Parliament ; but at the same time 
he used the shortest method of quelling 
the insurgents, by marching against them 
three regiments of Dutch dragoons. I’he 
Parliament,' desirous of repressing this 
mutinous spirit of the army, but yet 
equally desirous of preserving to them- 
selves some check upon the exercise of the 
military power in the hands of the Sove- 
reign, thought it expedient to interpose 
their authority, by arming him with a 
Mutiny-act, which should be a warrant of 
unquestioned legality for the punishment 
of all military crimes. 


The 
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The first regular Mutiny^act was there- 
ibre passed on the 3tl day of ^Vpril 1689, 
for the endurance only of six months. It 
has however, from that time, with the ex- 
ception of a single interval of three years 
during the reign of King William, been 
annually rcnewed by Parliament, from the 
same motive of a wise and cautioiig policy ; 
and thus the Military law executed by the 
Sovereign, but authorised, and in fact 
framed by the legislature, rests upon a 
basis of the most undisputed legality. 

We are intitlcd to conclude from the 
nrcccding detail, that amidst all the fluc- 
\uitions of governmeut, ahd Ithc changes 
of our constitution, in the alternate exten- 
sion and rctrcnchm,eut of the royal prero- 
gative, the fundamental right of the Sove- 
reign to- command the military force of the 
state has ever been acknowledged ; unless 
in that calamitous period, when the whole 
frame of the constitution was unhinged 
and overthrown, and an anomalous tyranny 
substituted in its place, under the false 
title of a Republic. •* A standing army, 

n 4 • ever 
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ever an object of jealousy to a free people, 
is now clearly understood to owe both its 
exi' V ncc ana duration solely to the wdll of 
Parliament ; and while the supplies for its 
inaintenunec <*an be retained or granted at 
tlieir pleasure ; while the Sovereign, even 
in the regulation of this army, acts only by 
their auyiority, and through their medium j 
it'inust be acknowledged, that there* can-r 
not exist a reasonable apprehension of the 
abuse of that power of the sword, which 
is vested in the only hands in which it 
could be exercised at once with useful 
energy, aiul with perfect security to the 
liberties of jthc‘ nation, i 
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CHAP II. 

Of the Authority of Courts-Martial. 

Wr have now seen, from the historical 
detail given in the preceding chapter, and 
the deduction in the close of that detail, 
that the IViartial law, as it exists at present 
in these kingdoms, furnis a part of the 
hiw of the land ; that it is enacted by the 
i'^ne autliorily which is the migin of all 
otlW statutory regulations ; and conse- 
quently that it has the same positive obli- 
gation on those whom it is intended to 
bind, as the common and statute law has 
on the whole subjects of the realm. 

By the British Mutiny-act, which now ticks oJWar^ 
since the union extends to Ireland,* and 


* Before the union with Ireland, a separate IMutni)' act \va^ 
^nniudU framed by the Parliamcnt,#f that km^df)m, winch in 
all nuicrial piUliculuu was the same with the Biiiish statute. 

* which 
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Vliicli is annually renewed by Parliament, 
wdth such ' x)ccasionaP amendments and 
alterations as to the wisdom of the legis- 
lature may seem expedient, it is declared, 
sectfiis. “ That it shall and may be lawful to and 
/ “ for his Majesty, to form, make, and es- 

“ tablish Articles of War, for the better go- 
vemment of his Majesty’s forces, which 
“ articles shall be judicially taken notice 
** of by all judges, and in all courts what- 
« ever/’ 

It follows from the terms eff this enact- 
ment, that no oflences or crimes, against 
which any pro\ ision is expressly made in 
the Articles of War, shall be subject tc 
any other punishment than that w hicn i- 
therein statuted, nor shall it be in the 
power of any other courts or judges, to 
assume to themselves a right of cognizance 
of any of those offences properly military, 
and punishable only by a military tri- 
bunal. 

ISectioft 19. It i» further declared by the Mutiny-act, 
^'That for bringing offenders against such 
“ Articles of Wat* to justice, it shall and 

“ may 
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‘‘ may be lawful to and for his Majesty, to 
“ erect and constitute Courts-Martial,, with 
“ power to try, hear, and determine any 
“ crimes or oft'ences by such Articles of 
“ War, and to indict penalties by sentence 
or judgment of the same, as well within 
“ the kingdom of Oreat Britain; in Jersey, 
“ Guernsey, Alderaey, Sark, and Mnnr, and 
“ the ‘islands thereto belonging, as in his 
“ Majesty’s garrison of Gibraltar, and in 
“ any of his Majesty’s dominions beyond 
** the seas. Provided always, that no offi- 
“ cer or soldier shall, by such Articles of 
V War, be subjected to any punishment 
‘.‘Vxtending to life or limb, wittan theking- 
^m of Great Britain, Jersey, &c. for any 
“ crime which is not expressed to be so 
“ punishable by this act, nor for such 
** crimes as are expressed to be so punish- 
“ able in any manner, or under any regula- 
“ tions which shall not accord with the 
“ provisions of this act.” 

Although it follows from these clauses, 
that no crime wbioh^is mentioned and de- 
fined by the Articles of 'W ar, is punishable 

by 
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by a Court<Martial in any other manner 
than in that which is specially directed by 
those articles ; yet it docs not follow that 
there are no crimes punishable by a Court- 
ISfartiah but such as are enumerated and 
declared to be punishable by the Articles 
of War. For it is in the power of his Ma- 
jesty,- at all times, to make and issue Regu- 
lations for the army, independent of*thosc 
made by the Articles of War, and such 
regulations have all the binding force of 
Military law. The only limitation con- 
tained ill the above clauses of the Mutiny- 
act is, that a Court-Martial is not compe-r 
tent to inflict 'a punishment extending ytCj 
life or Umby for any offence which may* bd 
declared punishable by such regulations of 
his Majesty, but which are not contained 
in the provisions of the Mutiny-act. All 
inferior punishments may b<' therefore in- 
flicted by a Court-^Iartial, for any breach 
of his Majesty’s regulations or orders re- 
specting the army, though nothing touching 
the same should appeac wi the Mutiny-act 
or Articles of Waf‘. 


The 
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The powers of a general Court-Martail 
are therefore various and extensive, both as 
to the nature of the crimes of which they 
may take cognisance, and of the punish >■ 
meats which it is in their power to decree. 
The several crimes are, as above observed, 
specially enumerated in the IVIutiny-act 
and Articles of War, as also in |;iis* Ma- 
jesty’* printed regulations, which from time 
to time are issued from the War-office, and 
published and promulgated in general or- 
ders. But there are otfences which admit 
of no precise detinition, and yet which in 
the military profession are of tlje most se- 
'•mus consequence, as weakening and sub* 
Ivefcing that principle of honour, on which 
the proper discipline of the army must ma* 
terially tlopend. Of these a Court-Martial, 
which is in the highest sense a court of ho- 
nour, arc themselves appointed the sole 
judges, or rather the legislators : For it is 
in their breasts to define the crime, as well 
as to award the punishment. It is declared 
by the Articles o£>^ar, “ that whatsoever 
“ commissioned officer Sliall be convictc<l 

* “ before 
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“ before a general Court-Martial, of bc- 
having in a scandalous, infamous manner, 
“ such as is unbecoming the character of 
“ an officer and a gentleman, shall be dis- 
“ charged from our service with this ne- 
cessary proviso, “ that in every such 
charge preferred against an officer for 
“ such (Scandalous or unbecoming behavi- 
“ our, the fact or facts whereon tiid'same 
“ is grounded shall be clearly specified.” 
For such oflences as admit of no precise 
description, there is likewise provision 
made in the sixth section of the Mutiny- 
act, which declares, “ that it shall be law- 
fill for Conrfs-Martial, by their sente^’C 
** or judgment, to inflict corporal pun'ish- 
“ nieut, not extending to life or limb, on 
“ any soldier, for immoralities, misbeha- 
“ viour, or neglect of duty.” 

The persons wdio are subiect to Military 
and amenable to trial by a Court- 
i\Iartial, arc, in the terms of the Mutiny- 
j AjUn paj or act, (as now expressed) " Every person 
“ who is or shall be caurafissioned or in pay 
as an officer, or who is or shall be enlist- 
' ' “ ed 
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cd or in pay* as a non«coin missioned of- 
** ficer or soldier.” This would seem to in- 
clude all half-pay officers, jis well as officers 
holding commission by brevet, though re- 
ceiving no pay : and it appears that the earli- 
est jVlutiny-acts comprehended all these de- 


* That t!ie l>arc circumstance of being in pay a soldier^ 
was to fix the military characteiv so as to render tUc 

person amenable to trial before a Coiirt-lNIartial^ was decided 
by a judgment of the Court of Common Pleus^ on an applica- 
tion to that court fora prohibition against the execution of a 
*^ontence of a general Court-Martial against Samuel George 
Grant, who, acting as a scijeant in recruiting for the service 
of the Kast-Iudia Company, enlisted two di iimpiet's, kw>wiiig 
♦hem to belong to the Foot Guards^ Grant pleaded that he was 
not umenabic to military law, as not beiWg ajoldier regularly 
enh-trd and attested, though he did not deny his receiving pay 
.isa Serjeant in the 74th regiment. It was likewise ingtniionsly 
urge<l by his <xnin«cl, that he could only he iiable to 3Jjlitary 
law wliile actually receiving pay, ami that the last reecnpt of 
hjs pay did not prove that he was actuaUtj in pay at the time of 
this ofli nce. But I-ord Loughborough, delivering the opinion 
of the Court, decreed, that it was of no consi'quence whether 
It did appear or not that Grant was Jii pay at the time, for a 
‘‘ person in pay as a soldier is fixed with the character of a sol— 
dicr ^ and if he once becomes subject to tlie military charac- 
ter, he can never be released but by a regular discharge/* — 
Proceedings of a G enerall^^jjtrt Martial on the Trial ly Serjeant 
V. G. Grants printed by Egerton^T^- 


scriptions 



112 


AN ESSAY 


Chap. It 

scriptions of persons as under the regula- 
tion of Military laAV ; but the inclusion of 
officers on half-pay and brevet officers be- 
ing complained of, at a time when much 
jealousy was entertained on the score of 
the liberty of the subject, as being an un- 
necessary extension of the Military law, 
the «la%t part of the clause, which men- 
tioned in express words the inclusion of 
** officers on half-pay,” was in the year 
1748 omitted in the Mutiny-act, and has 
continued to be left out ever since. In 
the year 178(), after a long discussion of 
the question in Parliament, it was de- 
cided that' officers holding coimnissioiiis 
by brevet, tliough receiving no pay, Athre 
subject to the regulations of the IVIu- 
tiny-act ; but that officers on half-pay did 
not fall Avithin its provisions and penal- 
ties*. 

It 


** The author being milled by an erroneous report of the 
debate in parliament in relative to the inclusion of offi- 

cers bohling commission by brevet^^ the description of per- 
sons subject to the Military Law, expressed an opinion in tlie 
funner edition of this Kssay, that Half-pay qfficm as well as 
' Bievet 
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It had formerly been a matter of doubt, or who hare 

11 nn i 1* n t • been SO at the 

whether an officer or soldier, after being ome of the 

^ commission oi 

dismissed or discharged from his Majesty^s****!/^ 
service, could be brought to trial before a 
Court-Martial, for a crime committed 
while he was in commission, or in pay; the 
terms of the before mentioned clause ap- 
parently confining the operation bf* the 
Military law to those who are actually 
either in commission or in pay. The point 
came to be solemnly ’^detennined in the 
case of -Lord George Sackville, who, im- 
mediately on his return to England, after 
the battle of Miiiden, had beon'deprived 
by his Majesty of all military 'command 
and commission, but was not brought to 
trial for his conduct in that engagement till 
sonic montiis afterwards, in consequence 
of his own demand of a Court-^Martial. 

Brevet otHcers were included under the provisions of the Mu- 
tiny-act. He is now certified, by ^ood authority, of this mis- 
take ; and that the legUlature did not intend by their decision 
to comprehend liaU-pay officers under the description of per- 
sons liable to the Military Law. The mistake however still 
continues to receive coui^lid^ from the ambiguity of the 
t(*rnis ill which that clause of the ivlutiny-act is conceived. 

I ' The 
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The question was referred to the opinion 
of the twelve Judges, who* by their an- 
swer, unanimously ^clared, ^at “ they 
“ saw no ground to doubt of the legality 
of the jurisdiction of a Court-Maftial 
“ in those circumstances*/’ - * 

. The Sovereign is likewise empowered by 
* Farliament'f to frame and establish Articles 
of War for the regulation -of the troops in 
the service of the East-India Company : 
and it is declaredly the British Mutiny- 
act, 14.), thatupob the trial oa«any of- 
ficer or soldier in the service of the said 
East-India Company, regard shall be bad 
to the regulations and provisions made in 
the 27th year of George II. for punish- 
ing mutiny and desertion of officers in the 
service of the said East-India Company. 

It is likewise provided by the Mutiny- 
act, 82), that all troops raised in any of 
the, British provinces of America, by au- 
thority of the respective governors or go- 
vemmentsof .the same, shall, while acting 
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in conjunction with his Majesty's British 
forces, be liable to the same Buies and 
Articles of War, an^ subject to the same 
trial and punishments by Courts-Martia). 

It is enacted, by stat. 26th Geo. III. c. Militia 
1Q7- § 68. (an act engrossing into one law 
all the previous existing statutes relative to 
the militia). That during such tim$ as the 
militHi shall be assembled for the purpose 
of being trained and exercised, ail the 
clauses, provisions, matters, and things, 
contained in any act then in force for 
punishing mutiny and desertion, &c. shall 
be in force with respect to the militia, and 
all officers, non-commissionrtTofficers, and 
privates of the same, in all cases whatso- 
ever ; but so that no punishment shall ex- 
tend to loss of life or limb. The particu- 
lar regulations respecting the militia are 
detailed at length in the same statute. By 
§ 88 of the same law it is enacted, that 
every adjutaqt, seijcant-major, seijeant, 
corporal, drum-major, and drummer of 
the militia, shaU,^^U times be subject to 
the Mutiny-act and Circles of War; and 

I 2 « that 
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that it shall be lawful for the commanding 
officer or colonel of any regiment of mi- 
litia, to direct the holding of Courts-Mar- 
tial, whenever the same is embodied, for 
the trial of the foresaid persons, for any 
offence committed during the time tlie 
regiment was not embodied; under the 
restiHc^ion before mentioned with respect 
to the extent of the punishment. 

It is further enacted by the same sta- 
tute, sect. 95. that in all cases of actual 
invasion, or imminent danger thereof, and 
in all cases of rebellion or insurrection, 

V 

(the occasion being first communicated to 
Parliament if' then sitting, or if not sitting, 
published by proclamation), it shall be 
lawful for his Majesty to order the militia 
to be embodied, and put under the com- 
mand of &uch general officers as he shall 
appoint, and to be led into any part of the 
kingdom: and all the officers and soldiers 
thereof shall, at such times, be subject to 
the whole clauses and provisions of the 
Mutiny-act, in all ca ^9 whatsoever. In 
such times of invasion, rebellion, and in- 

i surrcction. 
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surrection, there is therefore no limitation 
with respect to the infliction of the highest 
punishments. 

It is moreover enacted by the same sta- Couttl| 
tute, § 99* That no officer serving in the com^se^ 
militia shall sit in any Court-Martial upon 
the trial of any officer or soldier serving in 
any of his Majesty’s other forcel ; ’ nor 
shall ^ny officer in any of his Majesty’s 
other forces sit in any Court-Martial upon 
the trial of any officer or private man 
serving in the militia. 

The regulation of the yeomanry and vo- voiumfei 
lunteer corps has been justl^^j^^garded as*^°^' 
an object of much importance*, and va- 
rious enactments of the legislature have 
lately taken place on the subject. By sta- 
tute 44 Geo. III. c. 54. by which several 
preceding acts of parliament are consoli- 
dated, it is declared, that every person 
enrolled in such corps of yeomanry and 
volunteers shall take the oath of allegi- 
ance to his Majesty ; and that all adju- 
tants, seijeant-mifjOiJv-~4{,lll"Scrjeants, and 
Serjeants receiving pay, and all trumpet- 

I 3 ' ers. 
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ers, bugle-men, drummers, and farriers, 
receiving pay in such corps, shall be sub- 
ject to the provisions and penalties of the 
Mutiny-act and Articles of War, and 
shall be liable to be tried by Court-Mar- 
tial, either general or regimental, under 
tlie restriction that no punishment award- 
ed oh #ach persons shall extend to life or 
limb, except when such corps are hailed 
out in cases of invasion, or the appear- 
ance of an enemy on the coast. 

By the same statute it is enacted, that 
in such cases of actual invasion, or ap- 
pearance *<jf^n enemy, or of a rebellion 
or insurrection within the kingdom, all 
such yeomanry and volunteer corps shall 
be liable to inarch at the summons of the 
lieutenants of the counties within which 
they were formed, to all quarters within 
the conditions of their respective services, 
under the penalty of desertion; and all 
the officers, non-commissiotted officers, or 
p^vate soldiers of such corps shall, after 
^ch summons, or;; 'general signals of 
alarm being made, be subjebt to all the 
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pT«|yisions and penalties of the Mutiny- 
act and Articles of War, until the enemy 
is defeated or expelled, and the rebellion 
or insurrection suppressed. 

It is by the same statute provided, that 
no officer of yeomanry or volunteers shall 
sit on Courts-Martial for the trial of any 
officer or soldier of his Majesty^ 'other 
force's ; nor shall any officer of those other 
forces sit on Courts-Martial for the trial of 


the officers o|j soldiers of the yeomanry 
and volunteer corps. 

A doubt having arisen, whether persons voiunteew 
enrolled in corps of yeom^r^or volun-co^. 
teers, had a right at any time to withdraw 
themselves or quit their corps, the matter 
lately underwent cdnsiderable discussion, 
and some weighty authorities in point of 
law appeared on both sides of the ques- 
tion. The doubt, however, was removed 


by the above-mentioned statute 44 Geo. 
III. c. 54. which enacted, that any person 
enrolled in such corps might, at any time, 
(except when the coros was summoned 
upon actual service, in case of invasion, 

1 4 ' or 
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or appearance of an enemy on the coast, 
or voluntarily assembled for the purpose of 
doing military duty under the provisions 
or cases specified in the act) quit the corps 
at his pleasure, provided he give fourteen 
days notice of his intention, deliver up 
his arms, cloaths and accoutrements, and 
pay up call subscriptions, fines or penal- 
tite incurred by him before quitting the 
said corps. It is likewise declared, that 
such persons thus (|uitting^ the corps of 
yeomanry and volunteers shall beconie in- 
stantly liable to be ballottcd for the mi- 
litia. It is<^ikewise enacted, that if the 
commanding officer of such corps shall 
refuse under any pretence to strike, out the 
name of such person who has thus signi- 
fied his intention to resign, it shall be 
competent to appeal to two deputy lieute- 
nants, or one and a justice of the peace, 
who shall have power to order the name to 
be struck out, on compliance with the 
above conditions. 

is the opinion of_X ord Chief- Justice 
*ale, that AlienSf in conjunction 

with 
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with domestic traitors, endanger the safe- 
ty of a state either by exciting rebellion 
and insurrection among its native subjects, 
or stir them up to individual acts of trea- 
son, are punishable by Martial law. 
(Hale’s PI. Cor. c. 10. 15.) This is a 
topic which demands some investigation. 
It is allowed by every writer on tlfc Law 
of Nature and Nationi^ thaj;..alth 0 i.igtrih 
general it is lawful in war to take all those 
means of annoying an enemy which na-- 
ture and occasion afford, yet there are 
certain modes of hostile operation which 
the sentiments of all Polish'^ nations 
have agreed to reprobate as contrary alike 
to good policy and morality ; and there- 
fore as evidencing a baseness and trea- 
chery which removes their perpetrators 
from the condition of ordinary ene- 
mies. When, therefore, such pei*sons are 
reduced by the fortune .of war to the 
state of prisoners, their conduct may jus- 
tify a measure of revenge or punishment 
beyond what is authorised to be inflicted 
on ordinary captives. li! is not common 

' to 
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to put to d^ath prisoners of war. They 
are detained in safe custody, till they are 
exchanged by cartel, for an equal number 
of our subjects, who may be in the hands 
of the eniSmy, or till the conclusion of a 
peace restores them to their liberty : and 
in the mean time they are treated with 
hnrnanky. Such is the condition of or- 
dinary captives. Jf, however, the subjects 
of a foreign power engaged with us in 
warfare, shall, either after a hostile invasion 
of tlie country, or clandestinely insinuating 
themselves into its bosom, employ them- 
selves whelv^here, in stirring up the subjects 
to treason and rebellion against the Sove- 
reign or government of the country, it is 
evident that such persons, when made pri- 
aoners, ought not to be considered as ordi- 
nary captives of war. There is no princi- 
ple of justice that can condemn the for- 
feiture of the lives of such base and trea- 
cherous enemies : but as the humane and 


liberal spirit of our constitution does not 
allow the taking asay of Mfe without a 

judicial 
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judicial sentence, so it is < j|»l||toinary to 
subiect such pessf^ua, tbou|^if^ens, (and 
as such in the geiKifal case not amenable 
to our laws), to trial Court-Martial ; 
when, the iacts being , subst||pj^ted by 
proof, that sentenee is awi^Qlad which is 
justly due to the atrocity of the crime. 
The legality of such procedure 119,3 been 
brou^t into question ; but i m doa bt.can 
exist upon the subject, ^wKenwe attend 
to the principles of Public Law ; and in 
fact this very practice is a noble proof of 
the generous and free spirit of the British 
Constitution, which alloirs ey^ to the 
basest of enemies the bcnefirof those safe- 
guards of life and liberty which it assures 
to its natural-born 'subjects. 

It lias been questkmed, whether the 
vilege of Parliament prevents any officer 
who is a member of eitlier House of Par- 
liament, from being put under arrest by 
his General, or tried by a Court-Martial. 
This is a subject- of difficult discussion. 
If the privileges of Brnrliam^mt were to be 

considered 
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considered (Idly in the light lof immunities 
or benefits p<d«onal to the individual who 
claims them, it might ^^ith some reason 
be argued, that a member of Parliament, 
by the aci^ptance of a military commis- 
sion, subidijil liimself in all respects to the 
operation of the Military law, and re- 
nounces his privilege of freedom from 
persen al arres t ; as it is competent t6 eve- 
ry person to reftounce a benefit granted in 
favour of himself. But the privileges of 
Parliament belong to the Parliament as a 
body, and their dignity and independence 
being intd^ted in maintaining them invio- 
late, it woiUd thence seem to follow, that 
no individual member has a right to re- 
nounce any of those {Privileges, without 
consent of the whole body of which he is 
a part. General utility, however, de- 
mands, that the ordinary course of justice 
should not be }mp>eded in the prosecution 
of/ crimes : and therefore it is an under- 
stood point of law, that the privilege of 
Parliautent does not protect from an'est in 

cases 
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cases of treasojo* felony* tlor iMftdch of the 
peace. With iH^ct to JoitHteiy cj’imes, 
the same poliHe# M{i«cliency demands 
that the course of jui^e should not be 
obstructed; but as the lavr has not ex- 
pressly warranted the suspensj^O'of parli- 
amentary privileges in such cases, the 
safest course seenas to be, that previously 
to the* arrest of any member,^ in order Ao 
trial for a military crimejo«$tice should be 
given to the House of whicli'he is a mem- 
ber, with a request that, for the sake of 
public justice, they should consent to re- 
nounce the privilege in that iq^Vance, in 
so far as the body of Parliafiieht is con- 
cerned, as the individual member is un- 
derstood to have renounced it for himself, 
by the acceptance of a military commis- 
Sion. 

It has likewise been made a matter of 
doubt, whether an officer who is under a 
suspension from service tor a limited time, 
and who shall in that interval commit any 
crime or offence in breach of the Mutiny- 

art 
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act or Artidkss of War, iasubject to Mili* 
tary law, and amenableklld^a CourUMarx 
tial for his conditi?^ : doubt may 

easily be solved oid^ moment's r^ection* 
Suspension, though Hbas the effect of de- 
priving for the time of his rank 

and pay, and putting a stop to the 
nary c^scharge of his mditary duties, does 
nat-3i gid hi s commission, anni^laite the 
military cha^etisir, or dissolve that con- 
nection which subsists between him and 
the Sovereign, of whom he iam^^vant. 
He retains his commission, an^ is at all 
times lia^e to a call to duty, which would 
take off the ^ntence. Suspension being a 
punishment, is regulated in its effects by 
the tenor of the sentence which inflicts 
it, and which, as it bears no more than 
the temporary deprivation of rank and 
pay, must be limited in its consequence to 
tliose effects alone, leaving every other par* 
ticular of the military character entire. 
The suspended officer remains, therefore, 
sublet to the Military law, and is punish- 

* able 
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able for every breach thereof committed 
during his suspension. ^ So likewise he 
may, in justifioatitetLol his conduct, while 
he was in actual if he feels it im- 

peached in the public c^ioion, deinafi^ 
investigation by CQurt-|i^ai?^|||^^' as hap- 
pened in the caso'of Lord Qoearge Sack-- 
ville, who^ thou^^Uit the time deprived of 
all military employ or copii^ond under liis 
Majesty, yet having ent^oated a public in- 
vestigation of his conduct By Court-Mar- 
tial, waa allowed that benefit, which it is . 
manifest" could not have been granted to 
him unless he had been centered as 
strictly amenable to Martial law. 

In the case, which has frequently occur- Desmer* wh<> 
red, of a soldier having deserted tlie corps 
in which he was first enlisted, and who, 


having afterwards unlisted in another corps, 
.had deserted fiMMn the latter corps, as a 
doubt naturally arises, whether he can be 
tried for the second desertion, in respect 
he continues still to belong to the first 
corps, from which he had never obtained 


a discharge, 't was found necessary to ob- 
^ ^ viatc 
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vlate that doubt by ati ^xpfess clause' in 
the Mutiny-act. It it ||(»i^ore declared 
by the said act, 

son who is or shai^||k^HMed, ipay as 
a -soldier in any nel^^ent, shs^l dbsc^the 
same, tjgf^ w)iil||p||rving‘ therein, comi^pt 
any offence agsffilKiyit afet, or against dbe 
article^ shall be liable 

tocbe ^ried b y a cotttt punish- 
ed in like as oriynally 

enlisted in„ and of right |»lnil|g||i»,|the 
same, although It idiaU 
vered that he ]|a<lfprevio|i^ n|^Hv3ed.to 
some otk^ regiment from be had 

never obt^ned his discharge,^* wHh this 
proviso, nevertheless, that if' he shall be 
claimed by his first regiment, and be pro- 
ceeded against as a deserter from the same, 
his subsequent desertion from the latter 
corps in which he unwarrantably inlisted, 
shall be given In evidence as an aggrava- 
tion of his erima; previous notice being 
alw^s given tlnufc such fact is to be urged 
i^^eVidence against him. . 


It 
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It appears that a doubt had arisen, Artiiienrofi«| 
(though we cannot see upon what reasona-^'j» 
ble foundation,) whether under the afore- 
said general description of persons anie^ 
nablc to Military law, were cbmprehended 
those who belong to the Trains of Artillery 
and Engineers ; since it was judged neces- 
sary to declare in express terms by ifhe* late 
acts for punishing muti^ and desertion,'*'' 

“ That all officers and pfersdns employed 
“ in the Trains of Artillery^ or the officers 
“ serving in the corps of Royal Engineers, 

“ or the officers and persons serving in the 
“ corps of Royal Military Artificers and 
“ Labourers, or the Master Ghnners and 
“ Gunners under the ordnance, shall be 
“ within the int{'nt and meaning ol“ the 
“ act for punishing mutiny and desertion, 

“ &e. and subject to all the penalties and 
‘‘•punishments of the same.'’ ^ 

All general Courts-Martial areasscnibled Awhoiityfor 
under authority of the King ; cither ex- Courts* 
prcssly signified by warrant under the royal 

* Mutiny Act,^^ 82. j, 

sign- 


K 
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sign-manual, or mediately, that is, by de- 
legation of the royal authority to any ge- 
neral officer, having the chief command 
of a body of forces within any particular 
part of his Majesty^s dominions*, autho- 
rising him to convene general Courts-Mar- 
tial for the trial of offences committed by 
any oof the forces under his command. 
(Sec the forni of his Majesty^s warrant, 
and lihouitiso tliatjissucd by a Commander 
in Chi(^, Api^ndix, No. III. & IV.) 

With the appointment or constitution of 
the Court-Martial, the royal authority 
ceases tilVthat court shall have pronounced 
its judgmebt. The King can no more in- 
terfere with the procedure of Courts-Mar- 
tial in the execution of their duty, than 
he can with that of any of the fixed courts 
of Justice ; nor even after the Court-Mar- 
tial has pronounced its sentence, is it in 
the power ^f the Sovereign to add to or 
alter that sentence in any one particular, 
unless a recommendation to that effect 

^ Mutiiiy-act, § 5. X 

shall 



131 


Chap. II. OTS.. MILITARY LAW. 

shall be therein contained. The King, in 
virtue of Ins.^^rogative of mercy, may 
entirely remit?;'lhe; l^nnishnicnt which th 
court ha» awarded, 'i!|r by disapproving o^ 
the sentence, he may QTder the court to sit 
again, and to review ptoCi^ure and 
judgment; bathe pail' hb more'decree any 
particular alteratiibti of^ew sentence, than 
he can alter the jndgraest'bf a civil court, 
or the verdict , a jui-j^ ^k^VeilpWith re- 
gard to the power of ordertpg a ^view of 
the sentence, the SoviSl^gh^s powers are 
litnited ; ’ for it is declsH^ii by the Mutiny- 
act, that no sentence given by any Court- 
Martial, and signed by the president 
thereof, shall be liable' to be revised more 
than once. The Sovereign's power of send- 
ing back the sentence of a Court-Martial 
to the same court for their review, is 
founded on this ratio, that the sentence 
itself is deemed inconlplete tiM it has re- 
ceived the royal sanction, or that of the 
person duly authorised by thevSovereign to 
approve of the .same, and to enforce its 
execution. 

K 2 
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Yet although the sentence of a general 
Court-Martial is not alterable by the Sove- 
^ eign, ©r by any person to whom the 
''rown has delegated the power of assem- 
bling those courts, it is at all times com- 
petent to his Majesty, and entirely con- 
sistent with his constitutional authority, to 
* remark an whatever may fiavciSeen either 
omitted by the -v court, or impi|feerly 
judged of by t^mi and which, 11^|&its 
blameable nature, calls for aniinad^^on. 
Such remarks on- the proceedings of 
Courts-Martial have the best effect in 
stimulating the care and diligence, as well 
as guarding the propriety and rectitude of 
those tribunals. 

bi»Mutiny. As all proccdurc before a general Court- 
«^mg*rhc Martial is held in virtue of the jjowers 
-?Martiai. vested in his Majesty by the Mutiny-act, 
which requires an annual renewal ; so, if 
it should hlippen that during the sitting 
of a Court-Martial, and before a trial 
is finished, the Mutiny-act shall expire, it 
was formerly held necessary that the court 
should instantly ce/sc its proceedings, and 
' ' that 
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that after the passing of the new Mutiny- 
act it should be assembled de novo, undei^ 
a new warrant froip' his Majesty, or th^? 
Comiqander in Chiei? empowered by him^»h 

But 

K 

• This happened during the trial of Sir George Sackville in 
IT'SO. The rouit, after hnving made considerable progress m 
the tri and heard the whole evi^Qce in support of ^ho prose* 
c ution and a part of that which was adduced in defence, was 
dissolved the expiration of the Mo^y*act on the 24tli of 
March 176*0: but a new bill having passed both Houses of Par- 
liament, iMid received the Royal assent the same day, the court 
met ne^^t morning under a new warrant from his Majesty. The 
Judge-Advocaic' Cieneial informed the coiiit, that he had re- 
ceived the following opinions of the Attorney and Solicitor Ge- 
neral, to the questions which he had submi4ted to^their consi- 
deration. 

1. I'he members of the court and Judge-Advocate must be 
sworn attain. 

2. The tliarge must be exhibited de novo. 

3. TJie witnesses to be piodiiced on the new trial must be 
called upon to tlicii tesiimon^r xna ooce. Bnt in case the 
proseciitoi aiul pii-soiicj aie willing to save time, as the proof 
IS taken ui wilting, if the depositions aie regtl dVer to the wit- 
nesses, and the^ aicswoin and confirm the same, it is sufficient. 

4. Ab this pio( e<vling is a new trial, independent of the for- 
mer, the court u> al libel ty to examine the witnesses at large, 

5. 1 he prosecutor is iibcity to produce new witnesses to sup- 

poit the chaij;e. ^ 

'Ihese opinions, evidcull> deidr/ed, that as the law Uien 

K 3 stood. 
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But by the terms of the present Mutiny- 
act It IS (Icclcircd, that trials begun under a 
'former act shall not be discontinued by 
its expiration, but that it shall be lauful 
to proceed to judgment as if the act Avere 
still in force under which the trial began^. 

enacted by the lltli section of the 
IVIutiny-'iict, that no gcnerdl Court-Martial 
shall consist of a TE^s number than tliffteen 
commissioned V>flicers, cvcept the same 
shall be holdcn in x\frica oi in New South 

Wales, 


Stood, thecNjMiatron of the Mutiu}- ict pendente causa hadQie 
effect of \oidiiig a^id aniiulliug the whole ot the antecedent 
procedure, though the) £,a\( it to he iindei '^tood, that provided, 
thepaities coascuted, thefoniui pir)fedini might be recapitu- 
lated, to save the time ol the couit '1 lit .ludge-Advoc alt theic- 
fore proposed to the pii'^ mer, that iht pioceeding's htld under 
the foimer warraut bhuuKl be tak< n a!» the proceedings of the 
w w Couit-SIattiftl} end tint the depositions, being hist read 
to and confintMKl^bj^the se\eiai wUnossts uj on oath, should be 
taken as good evidence in the cause . Ihc piisoner 

accepted tfa^pFOpOial ; whereupon tlic dt t^O'>]tions ot the be>e- 
ral witnesses were lead to them k sptetnely, alter being swoin 
1X1 due form, and they confirmt d then sf xial evnUntes. To 
remedy the inconvcneiwe of this tedif>Bs and ciiciiitous proce- 
dure, the alteiatjon mentioned in the te\t has b( eii made iii 
the Mutin^-act. / 

* Mutiny -act, § 8J ^ 
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Wales, ill which places such general Court- 
Martial may consist of any number not 
less than live, of whom none shall be un- 
der the dcgi’ce of a commission officer.-—’’ 
No Eield Officer can be tried in any Court- 
Martial, by any person under the degree 
of a captain. 

It is in all cases proper that there should 
be niSrc members appointed than the mi- 
nimum required by the stSftttlte;, to guard 
against the at'cident of members falling 
sick or dying, or being found disqualified, 
and therefore it is custoniary to appoint 
fifteen or seventeen members to compose 
the court. It is proper that *ihc number 
should be unequal, to avoid an equal di- 
vision. Tf, however, by the death or ne- 
ct'ssary absence t)f a member of a Court- 
Martial, which originally of an 

unequal number, the coui^'^''flllould be 
ccpially divided in opinion, '^’e side on 
which the president gives his vote' must be 
unden>tood to have decided the ‘question, 
which in effect,’ is giving the president, 

K 4 ^ who 



136 AN ESSAY Chap. II. 

who ill all cases is entitled to vote, a dou- 
ble voice in that particular emergency. 

It is declared by the 13th section of the 
]VIu tiny -act, that no sentence of death 
shall be given against any olFender by any 
general Court-Martial, unless nine officers 
present concur therein, where the Court 
consi*«.t^ of thirteen ; and two thirds of the 
mini her present, ..^hcre the Court c>*»nsists 
of more than .thirteen. The concurrence 
of two th,ir^^ it* every capital sentence, is 
likewise requi‘»ite in Courts-Martial held in 
Africa or in New South Wales, consisting 
of a lesser nuiubcr than thirteen members* 

It ■would'scem that the above-mentioned 
section of the Mutiny-act has been very 
carelessly considered by some writers on 
the practice of Courts Martial, otherwise 
it could never have been stated as a ques- 
tion whet^hev those inembi’rs \\hom they 
term as being above the 

legisXi^nimum of thirteen, had a right to 
take part’ in the deliberations, and to give 
their votes along with tho other members 
of the court ; faceless could the question 

ha; c 
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have been answered, as some of those 
writers have retmlvcd it in the negative, 
that such members )]^ve no right to give 
their opinions or votes. Such statements 
are the result of gross inattention. The 
above section leaves no room for a doubt. 
The law has wisely regulated the minimum 
of the numbei's of a Court-Mai^tial,* but 
has left the altc^cther discretion- 

ary to the Sovereign, to person 
wdiom he invests with the povfi^ of ap- 
pointing it; and if irtstead 0f thirteen mem- 
bem, it shall be his pleasure that the court 
shall consist of double or treble the ordi- 
nary number ; every individual of that 
number must be s^voru a member, and is 
by law invested with the same dej^berative 
and judicial powers as his fellows*. 

I’he 


♦ I lia\p been the inoic explicit on this that I ha\e 

lound the eiioi veiy geiicul among mditniy men, and it is a 
pnniul considotation to reflect that Couits Martial may ha\e 
!)orn held on that eiroiicous piinciple, and sentiences on of a 
capital natuu pi onoiinc^d by such illegal tribunals. Ixst the 
case be put that a Couit-martial is appointed to consist of^- 
feen ^mbers, Accoiding to this aoctrine, the two youngest 
' of 
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' The piSBsident of every general Court- 
' ISlartial inu»t be afield-oIBcfr, unless where 
t a field-officer cann(;)it be had ; but in no 
t case whatsoever, cain he be under the de- 
gree of a captain ; Mutiny-act, § 11. lly 
the same section of the* Mutiny-act it is 
enacted, that, the president of a general 
Court-Martial shall not the commander 
in chief, nor rfovernorijPf the ^rrison 
uhere the CH^fatder is to be tried. The 
icason bfthis disquadffitation is probably, 
that the commander in chief,' or governor 
of the garrison, may often be the person 
imdcr whose authority the court is held, 
and who h§s a delegated power from his 
]\fairsty to appro\e, and order into execu- 
tion 

tr ^ 

of that number ba\e no nglit to vote 5 and of the thnticn othei 
members, nine give their voices ior a capital punisliment, and 
sentf ncc IS pronouiited, and the pnsonn suftcis death. Had 
ihe court com]$t^ of its appointed number of fifteen, as ui- 
disputabl} by law it ought to have done, and nomoie than mne 
ol that number had voted a capital punishment, the life of the 
piisop^i must have been saved; for iuo-f lurch, as b} law le- 
had not concurred in the sentence. The pnsonei's con* 
^milationwas therefore contrary to law, and his life was sa- 
uificed, through the error and inattention ^of lusjud^fv. * 
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tion, or suspend the senteircil^e#* Courts- 
Martial called byvhis authorl^|l^lie there- 
fore having the power of revi!i(j?w^ it W6uld 
be improper that he should member 
of that court whose sentcncc^lie is au- 
thorised to review*. ' 

^ Tn the trial of MfU:i^lmn» Scrymgeoiir^ and 

others, fq^mutidy, befb^ general Cour^Mt^^t[al,^held in 
Edinburgh Castle in J$3i^ary 179^/By Oeneral 

Lord Adam Gordon, coinmanderof hia jtf castles, 
forts, in North Britain ;*an 

president of the court. Colonel Hu^ Montgoni^ie^ that he 
ivas Ljeatenant«($overnor of Edtnburjlli Castle, the garrison 
ivhere'the coujrt was held« It was answered on the part of the 
Cro^n : All disqualifying clauses must be strictly interpreted : 
the Earl of Eglintoun was governor of the Qdstle of Edin- 
burgh; the president of the Couit-Martial was only Deput 3 '^, 
or Ueutenant Govenioi ; to the latter, therefore, the <iisqualj- 
iicHtion did not apply. The court impelled the objection. 2f 
was peculiar however to this case, that the objection was not 
stated, as it ought to have been, in hmine of the proceedings, 
but reserved till the tiial was closed. The prisoners had been 
judicially asked at the openihg of the couit, ^'h^er.they had 
any objection to any of the members ortbO *Courr<Martial, 
and they had declared they had none ; they had thciefpre ho- 
mologated the juiisdiction, by pleading not guilty, and by 
standing their trials. This circumstance might have weighed 
with the court as an additional rea^n fbr repelling the o)>- 
jection. 


AVith 
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With to the ordinary members 

of a gei^i||I^Court<'Martial)‘ as the provi- 
sioDs of Mutiay-act exte^nd both to 
the land4l>rces and marines, so it 'is de- 
clared, matters wherein any of his 

Majestya'^a^ne forces iday be intett^d, 
the ofScen of the d^nes shall be associa- 
ted Vi^^|ti!icers of the land fotces, for the 
purpoli^^holding C<3l^ti^^artl&}; and 
that t||imen^es^ of the^urtso composed, 
shall tipi^hhi'r^ph Recording to the seni- 
ority of their c#nmis!adns ift either ser- 
vice*, In like manner, it is providi^d, that 
when any of his Majesty's land forrds are 
employed'in the Kast Indies, Courts-Mar- 
tial may 'be there assembled, composed 
jointly of the "OifRceirs in the service df the 
Unit^ fihst India' Coinpahy, and of his 
Majesty's land-forces ; with this distinc- 
tion, that tsrhen the trial is of any oflicer 6r 
soldier oflhp said land-forces, regard shall 
be had to the regulations of the Ilritish 
Mutiny-act j and when the trial is of an 
ofijeer or $o|dier in the shrvice of the East 


N ^ 

^ India 


* IVIutiny-acf, f 13. 
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India Company, regard had to 

the Mutiny-act {ih^ed for the ^nishmeilt 
of offences committed by officers or sol- 
diers in the service of the said Company*. 

A general Court-Martial is* as before ob- 
served, held, eith^ by '■direct atiNtlority 
from his Majesty under the royal sign- 
manual, or by tlie authol^ty of a comman- 
der in cbi^f, having powers for that effect. 
In the former case, of a Court->Mj|i(tial as- 
sembled under the direct>^uflioritjf^^ the 
King, tlie warrant usr^tly contains the 
names of the president and w'hole mem- 
bers who compose the court ■f'; and at is 
directed to the Judge- Advocate General 
or his deputy. Ju the latter case, where 
the court is assentbled by delegatctl autho- 
rity, the president alone is appointed by 
name, by a separate warrant addressed to 
himself’, signed by tl^ commander in ehief, 
and orders are issued by the siapt autbo- 


• Mutniy'-act, 5 1 

t bee appuicJix No. Xt h h^weTer^ always ^he 
case, that the tnembeis ot the cGurt aire i|l*<^wAnd.nts 

under the sign-inaimal 'a"* 


rity 
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rity. for ceitoin regiments to furnish each a 
certain quota of oflScers of a specified rank 
to be members of the court, and to re- 
turn their names to the office of the Adju- 
tant-General ; thus leaving it to each 
regiment to choose the most proper per- 
sons for that important duty. 

'•^wshUii Court-Martial once constituted by 

" itdittoived proper authority, remains in exisj^nce till 
it is dissolved by the same authority which 
created it. The members, therefore, though 
the whole business is exhausted by their 
pronouncing sentence on the trials brought 
before them, are not at liberty to return to 
their ordiiffary duty, 'or leave the place 
where the court is assembled, without 
special permission of the commander in 
chief, till the court is finally dissolved. It 
may be necessary for the court to revise its 
sentence, or they may be required to inti- 
mate his Majesty’s pleasure thereon, or 
that of the commander in chief, to the 
parties in open court. 

^ general Court-Martial, assembled by 
wB^pe- special warrant, for the trial of a particu- 
^""person named in that warrant, must dis- 
. chai^jc 
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charge tlieir duty, by taking cognizance of 
the crime, and pronouncing sentence, 
either of condemnation, or 6f acquittal 
from the matter of charge. It has been 
doubted whether it is competent to a court 
so constituted, to exercise any judgment as 
to the legality of the trial^ or the amena- 
bility of tlie prisoner to their jurisdiction. 
The na\ml Court-Martial appqinted to try 
Captain^orris in 1744, for misbehaviour 
and cowardice in the sea-fight off Toulon, 
thought proper to avoid giving any sen- 
tence either of condemnation or acquittal, 
by determining that they had no right to 
take trial of the charge, as^j|)e accused 
person had previously given up his com- 
mission, and was not in his Majesty’s pay; 
although Captain Norris himself had 
desired a Court-Martial, ^hich had ac- 
cordingly been granted to him. The pro- 
ceedings of tlie court were callqd for in the 
House of Commons, and referred to a 
committee, on whose report a motion was 
made and passed, thnt^ those proceedings 
were arbitrary and illegal. Yet there would 

seem 
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seem to be little doubt, that if the objec- 
tion to the legality of the trial is self-evi- 
dent and insurmountable, the court may 
suspend procedure till the objection is 
canvassed by the proper authority ; as, for 
example, if th%|firisoncr is not subject to 
Military law, or if the crime should be a 
civil* offence, as murder, high-way robbery, 
rape, &c. tailing* under the cognj^nce of 
the ordinaiy municipal courts. 

A Court-Martial must exhaust the whole 
charges that come b^re them, cither by 
separate opinioiiV and judgment upon each 
separate article, or, where the several 
charges arc/connected, and form all toge- 
ther one offence, by a sentence referring 
to the whole. It is not competent for the 
court, after taking trial of one or more of 
the articles of charge, and pronouncing 
sentence on them, even though that sen- 
tence should award the uliimum suppUciunif 
Death, to wa\e, on that account, the dis- 
cus;?ion of other articles of charge that 
remain. Couft-Martial on the 

^ial of Lieutciiant-Coloncl Cawthorne in 

179b, 
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1796» on fourteen different Articled of 
peculation autl malversatioa In duty, after 
finding the prisoner guilty of «ilr. of the* 
most material of thoKSle charges^ and pro- 
nouncing sentence accordingly^ adjudging 
the prisoner to be Gashi(||||d, and-declarcd 
iuoapable of serving fcSs^Majcjsty in any 
military capacity, reported their sentbnee 
to the'^n^) as' humbly conniving that 
the ends VsC^ublto justice m%hi thereby 
be satisfied'^ and thby ftubitiittefl,it to his 
Majesty, whether ^ might not think it 
unt^fSi^sary to'|aw^g3tC->4he remaining 
eight of the charges, which were of a 
nature similar to that of the ^hers which 
they had investigated. His Majesty issued 
his commands to the cotnt, to proceed to 
examine and pronounce sentence on all 
the rcmainiiig charges. It is of 'Impor- 
tance to the public, that eveiy thing which 
has been made a matter of accu- 

sation, should undergo a solemn^yilbision 
by the proper tribiipah that it may have 
effectual operaticy^ls^ 'gudl^ding othe#s#oin 
falling into similar pr^tlces. 

L 


The 





Chan, n 


The necessity ^ examining and discus- 
sing the whcte articles of charge which are 
* brought before^ a ODurt-Martial, does not 
preclude their exercise ofyudgmeiit on the 
relevancy or irrelevancy ctf those charge's, 
or on thteircowni^tency to become the sub- 
ject of trial. It fihe^lttently happens, when 
charges arc brought by a private prosecu- 
tor, involviitg the consideratiOb' c^l^'VariDus 
articles of^*aJh^ed misccwiducacr malversa- 
tion, tlmt the ’"prosecutor, cHl^cl^'tiPom over 
anxiety or error in ;|ttdgalelit, specihes 
Certain matte?^ as aiticts^isf charge whtrli 
a Couitt-M^ial may judge to be of a na- 
ture eutirclly blameless; and that 8lth«>ugh 
proved, or acknowledged by the prisoner, 
they infer no criminality. In such a case, 
it is the duty of tlwj court tO dismiss those 
particular articles of the charge altogether, 
and throtr them out of their consideration, 
as Ill like manner, where a 

however' crimine^ in its nature, 
ax^peafa, 'eitbef fr<MCi aelf^vident circuni- 
staaees, or fieoiiryJhufts* Emerging in the 
coiuse of the trialiraot to attach upon the 
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party accused, it 1^ the duty of the court 
to wave all cxaminatioaintathe subject, as 
being foreign to the person of the»prisoner, 
and to declare so by their sentence. 

'I’he members both of general Rnd regi- Prec«^ 
mental Courts-Martial, wjien be«&ngiug 
diifei'ent corps, take the same rank which 
they hold in the army ; officers of 6qual 
rank* taking place according ,to the dates 
of the^r%^nlmission8. In^Qourts-Martial 
composed partly of officers of the regular 
and partly of feiic^le corps, the latter, as 
before observed, are oiT'fcHe same footing 
with the former; precedence being de- 
termined between them soleljf by. the rank 
of the commission, and where that is equal, 
by priority of date. Officers having bre- 
vet conimis^ons prior in date to those of 
the regiment in which they actually serve, 
may take place in Courts-Martial compos- 
e<l of different corps, according to the rank 
in their brevets; but in CourtliMartial 
held by their own fcgiracnt*. they take rank 
only according to 'their commission in the 

L SI/ regiment. 
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regiment. S€fe the 15tk section of tbe 
Articles of 1¥|^r, ^mtitlcd JianA« ^ 

In Courts4f«irtial held in tlie East-In- 
dies, and; jointly coJ^sed of officers of 
the rcgi^r aapd lof those in 

the servi^o jof t|ie. East-Iiidia Company, 
the former have the pr^edence of the 
ter when their rank is equal, ^.though the 
coinmissioB^'Of tlie EasWlodia Ctmqjanys 
officers;; should 1^ of old^ dat^ 

of IVarf Sed. * . . 

Kmeofsit- Courts-Mavtial arCr^pt by^aw allowed 
to sit loiter tlpsil seven houjs a-day r>iPSnd 
no court be assembled ^ before eight 
o’clock in tfce morning,,, or sit later than 
tlp:ce o’clock in thej,aftQ|:noOn, unless in 
caseawhjph fcqnise an immediate example. 
Arti^ ‘0 ifart.sect. 16| ar(. 

Aiivantagcs of , The , inode of trial,; by Go.prt-Martial 

ftiai by Court' pQggegsQs all the benefit of trial by jury, 
and has H^reover.sonxe >jndv|mtage8 tliat 
arc peodiiar to i|^lf. It has been frivo- 
lously ur^ tfet Ihe .^ence of the trial 
-by jury,' be^g that, man shall he tried 
> ' i-.*. by 
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by his peers or equals;" udn^ommiiskmei^ 
officci’s and private soldiers, #l&n tt*ied by a 
Court-Martiah • have hot^ that benefit, as 
the Mutiny-act declares that np'ineinbcr. 
otj a Court^Miffitial rank 

ofa commissioned- : Bial^dn truth 

this objection is enfftelyin a mia^ 

understandings Of. the' meaning •of* the 
w'ordfe,'>^Vt*/dfif peers.” * *By ^lis ’CYpres- 
sion if i^iQt mbant that t|i^rsons ■nrho, 
compose 'thc court should be, in every re- 
spect, of the samb^nk and station in life 
with^ the party who is*^\5i be ’ 'ttied^ for 
this Mould in sonic cases b^ap 
abld requisite, and in many lirould be at- 
tended with much disadvantage, instead 
of bciiefij:, to the paft^ accuS^." ' Some 
stations are so low; and so ^peculiarly 
characterised'^ a jur^ of thbse' who 

wei*e literally tile peel's, or of .dike condi-. 
tion with tfife prisoner, could not' be as- 
sembled, nd^'’ Would their charadf^t shlmit 
of their fitting ik.:juii^n$^t ia^ the life of 
a feIloW“CreatuiW.^^i^^‘tr^e '-lSi^^ of 

a trial by peei's is, ^m^^^hose who compose 

L 3 the 
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thefiiry their rank in 

life, have m^rivilieges be^dftfd what kre 

enjoyed by' the cfifiiinal Whbtn they are 

to try; Who are Ittbje^ to the same laws 

■with liiiii^lf, no 

bias or i'eih|)tafiM to ItrStch them. t(/his 

prejudice/ Tl%e‘ lliiidohtai’rti^" 

in the Articles of War Md Sfhthjy-act, 

‘ regulates alfte tfie condu<^1^^tli^?5iipiest 

comtiiissibh^’^^cer ah#^he ;^nvate s6l- 

dier. The former is under no tem^tSrtiton to 

stretch or pervert that.%w to the pri^udice 

of the latter, t^lausc its Sanctions are 'Mike 

explicit as.t^lie duties of both ; and the 

higher has no interest or adVanti^ge' in 

abridging the plivile^s tlie lower, %ut 

on the ‘'^htrary if natural incitement to 

maihtaiil^lheir comriioh rights/'-' 

The votes of a Aiftoii^ the peculiar^ adVhhtBges of ' the 
majority are . ^ ^ , 

decieii^e. mode of tflUi hj Court-Martfal, may be 
reckoned this, which u^'^essdntial to its 
ju^ments, that they are thfetesulti not of 
j|f^naaimoiki the opinions 

air the^jdltbrSjiliil c^ majbfity: of them 
where tls^p^ishment does not 
■ affect 



II- 03*^ MIIiITAKY LAW. 


affect the . life W# ri» 

capital caaear . pf niae 4;^t. ^|jyi^i|rteen, or 
two tfttrds of the jurq^ thie num- 

ber exce^& thirteen, v^bere un^imity 

in all of 

"^clitaculty there i»uat be^^onc^^ of the 
i%ht of private jv|^jqgj^ot» fu|f4 a& implicit 
acquiesceiK;»e in^the sentinu^ts of some 
leading^ members pf the •juitj^ . otherwise 
matters (Viddn^^iC<be brough^j^an issue. 
Buf^hta cqn^ssion mustdlfeyi he.attended 
%#4tib,,the>io}ation j|f^ dictates of con- 
scit^e to individuals ; 'aiVdao ca^ where 
an individual* either from ^'ujj^c of coii* 
science or a worse oiotive* ret^ises to make 
thai co»ees^on«^n ipiquitous yerdict must 
be the consequence*. the.aent^ces of 
Courts-Martial* np^coacession of^|^|^.^ht 
of private, judgment is uecessaiiy^;,^^!! tlj^e' 
members of the^oUrt liave their unbiassn^ 
judicative ^wer ; and even the .influ- 




* Some 
hfi%'e reprobsited 




of the iuoi»t JudMoiis writei*s .on the.EngU^i. law 
lilted this ^ of the tn-> 

aHjy Sc<5 Mr. Chd State- 

«■*«!*• *' ' c... 4iV . - # 
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Therndcnce 
mast be re* 
lucetf tfitD 
vnting. 


rbe Court 
lty adjourn 
rom time to 
me. 


ence of opinion ris gosiadcd against as 
far as posdOde* by the order in which 
the opinions and vo|es of the medRibcrs 
arc given ; the youngest member of the 
court being required <to give -his opinion 
first, and the rest-, following in progres- 
sive seniority- up to«^»thie president, who 
votes'last. , 

It is likewise a- material adva^ge of 
the trial by Court-MartiaA*. th^i^e whole 
evidence is accurately tak6u down in 
writing, in presence of the members of 
the court, wheysiMy at all times resort to 
the written proceedings, which in the 
close of the trial, and before sentence, are 
commonly read over to them, and compared 
with and corrected by their own notes 
taken during the trial ; so that every 
one of the jurors must be completely 
master of the whole body of the evi- 
dence. ; f 

Nor is it a small advantage ol this mode 
qd^ial, that jthe court facing obliged by 
law to regularly adjojan its proceedings 
from day to day at an early hour, and^even 

havii^ 
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having tbilt pHvilsge at any .and for 

any ieaaona^'^apace of;v tinai^iiS^hi^ dcli- 
beration is thought rei^isite, the attention 
of the members cai^hevat be harassed or 
womout> 4xdt ^a%ii^|eit precipitated 
"or rashly 'forhii^tr ft? 'm:^ ' in all cases be 
the>fesult!'^cealm,r?^ittei^yei''iBd mature 
deliberatiom''-" •■'■ *■■• 

The Military law>/^ cdn>ThcMiUtwr^= 
taihed ip me M^hy-act and -Articles ofinKrfcS IS* • 
War, -d«w»^in . ne lespecl^thcrsupersede***'”'^^' 
or- interfere ytith the civN and municipal 
laws of the realm. Gn 'lii^ contrary, it 
is expressly declared by theVM^tii>y*act, 
section 8, that nothing in that statute shall 
extend or be construed to exempt any offi- 
cer or soldier whatsoeveFftoaivb^tog' pro- 
ceeded against by "the ordinary ©dtMree of 
law. IJenoe it'hpp^rs that soldieit are^ 
equally with' alb^other classes of citizens, * 
bound to the Saine strict observance of tho 
lawspf the country, and ihe>;&tlfilnieiltbf 
all their social ame- 

nable to^ the qrdtdpi^'^ilaiii^%HE»inal . 
c/mrts^ of tlm all offences 

against 
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against tbOESi^ laws, and breach of those 
duties. ' Itr follows, there^a^e, that no 
crime tor which the commcHt statute 
laws of the country have provided a pu- 
nishment, is cegpiiaahle* before a Goipt- 
Martial ; nor aai^ej^tp mttitary power inter- 
fere to prevent the punishment 43#. any sol- 
dier "guilty of such oreuperscde, . 

by any judicial procedm^lma 'Cwrt-Mar- 
tial, the ordinary edect,<|^f^h^^]£fws of the 
country ;.<<«if]lessi in diose ^extrae#dinary 
emergencies, when the legislature may dnd 
it necessary t<f^firoclaim Martial law for 
the supprmi^Qn of rebellion, and to de- 
clare per expressum, that all crimes and of- 
fences commitfed in% furtherance of such 
rebellion, sliall be tried in a summary man- 
ner by' Courts-Martial, notwithstanding 
the ordinary , courts of justice may at the 
time be open ; a remedy of die most vio- 
lent nature, and justidableotdy by that ab- 
solute nec;es«iity of circumstances, when the 
sahp popuM fllteoines thesa^ema kx*. 

'TJie 

* See Chap. XI; and in l^e i^^ndix No. VI* tb ^ statu e 

for 


^ ‘-r- 
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The is ibuch Bi 

subordinate the civil, thallPlh military^ 
power is express! jr reqttiied it» aid 

for carrying the civil laws in|l» esecutioa. 
4riie Mutlby-act'* deowNe»'ii^at if any of- 
hcer, soMier, Seti* Xhttll ^ lihcii}snd4>f any 
capital (d'lnie, at the 

peraon, estate^ |5W*^roperty o#* any*of his 
Majesty^uligdltsfllliich’iS piMi^ble by 
the kttOw^^;^ ^ the land, ^fl^^mand- 
ing oflSlders of all 'regi^nbii|iSf%(t»ps, or 
parties, at^ required touise^eur utmost 
endeavour to deliver over 'such accused 
person to the civil magistrate* to assist 

the crfficers of justice in apprehending swA 
offender; and this under a most severe pe- 
nalty in ease of refusal to give soeh aid, 
110 less than being ipi^ facto casl^iejfed, and 
declared incapable of holding aby-^civil or 
militate ofi^ Within the kingdom, ' 

Jt is'providitd-<at the samotiihef, that 
no person whb^^cquitted oV eonvftfttd of 



any 



AN rssAr 


lo6 


Chap. U. 


any capital crimes, violences, or ofFcnccs 
by tlie civil magistrate, shall be liable to 
be punished by a Court-Martial for the 
same, otherwise than by cashiering. This 
exception is wisely introduced for guard- 
ing the purity of the military character. 
It is not to be thence inferred, that a cri- 
minal 'tried and convicted by the civil 
power, is to be tried a second by a 

Court-Martial^ for the same p^vnee ; but 
upon proof being brought 'of his’ convic- 
tion of a crime btAbre the civil court, which 
renders him ufTnf for or unworthy of the 
honourable profession of a soldier, he may 
on that ground be cashiered or dismissed 
from his Alajcsty’s service by a Court-lVIar- 
tial. 

On the other hand, the sentences of 
Courts -Afartial arc entitled to have their 
full efFe<*t and consefpicnccs in judgment 
in the same manner as the decisions aiul 
awards of the. King's ordinary courts 
of justice. The TMutin'y-act declares^, 
“ I’iiat the Articles of AVar established- by 


* 


Mutiny act, § 



ON MILITAlty LAW. 


157 


Chap. IL 

“ his Majesty sliall be judicially taken 
“ notice of byall jiulgos, and in all courts 
“ Avhatsoevcr;” and this enactment is with- 
out doubt extended to all sentences of 
Coiirts-lSIartial pronounced in conformity 
to thos(‘ articles. 

The Civil power will likewise lend its And is aided 

. , , . , 1 /» • • • .^1 by itinitstum, 

aid tb supply any dcficjencies in the powci-s 
of Coin*, s- Martial, where, the end is the 
jiroper enV<.^;cement of inilibuy^ discipline 
and jurisdictlvSn. Thus, pbr ex'ample, as 
the military jurisdiction does not extend to 
enforce the appearance of* witnesses ^\ho 
are in a ci\il line of life, or to compel 
lluMii to srive their attendance in* a Court- 
Martial, they will, in case of refusal to 
obey the summons of the Jud^e-Advoi’ate, 
be cited or subpivna’d lor that purpose 
by the civil magistrate, on ajiplication by 
petition from the Judge- Advocate, .s(*tting 
forth the necessity of the case, and the im- 
portance of their testimony to elucidate 
the matters to be tried*'. 

y’i<t5 ci\ il power likewise gives its assist- 


see jH)Stea. p. 31 0. 
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aiice to the military in the apprehending 
of deserters, it being declared lawful for 
the constable, head-borough, or tything- 
Tuan of any town or place, to apprehend, 
or cause' to be apprehended, any person 
reasonably suspected to be a deserter, and 
to brii>g him before a justice for exami- 
nation.; ulicn, if, either by the party’s 
confession, or by the testimony (w oath of 
one or n|oi;c 'iv itnesses, or justice’s 
own knowledge ^f the fact? the suspected 
person is found be an enlisted soldier, 
the justice is ainliorised to commit him to 
gaol, and gifo notice tlu'rcof to the Secre- 
tary at uar, that he may be proceeded 
against according to law^. Any justice of 
the peace may likewise issue his warrant 
for the payment of a reward for the ap- 
prehending of deserters, out of the land- 
tax money of the parish in which he is 
apjndiended'')* : and heavy penalties are 
enacted against all who conceal deserters, 
assist their escape, or receive, buy, or ex- 
<*hangc their arms or clothes^. ' 

t Ihid. § 68. ^ . I Jb,(‘. § 69\ 


iVlutui^ -act, § (>7. 
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Moreover, it is declared by the Mutiny- 
act, Sect. IX. That if any offender, under 
sentence of death by a Court-martial, 
shall obtain his Majesty’s pardon, under 
condition of transportation for life, or a 
term of years, all the laws now in force, 
touchinar the escape of felons under sen- 
tence of death, shall apply to such of- 
f<‘ndcr, and to all persons aiding, abet- 
ting, or ii^-^sisting him to make his escape; 
after due ncAicc has bjf on made by the 
Judge Advocate GencYil to any of the 
Justices of the Courts or \Vc‘'tminstcr, of 
his iVlaJesty’s pleasure regarding such of- 
fender, and an order has been" given by 
any of the said Justices, for his transpor- 
tation. 

In the case which frequently happens, 
of sokii( rs absent on furlough falling sick 
or meeting with any unavoidable casual- 
ty, Avhicli prevents their return to their re- 
giment Avilhiii the lime of their furlough, 
whence they^ might become liable to the 
pcKjdty of desettion, it is declared by the 
;\rutiijy-act, to be Competent to any' jus- 
tice 



160 


Ala r.ssAV 


Chap. II. 

ticc of the peace to grant an extension of 
furlough to such soldiers on due enquiry, 
wliich shall he sufficient to protect them 
from being apprelicndcd or otherwise mo- 
lested on the score of desertion, while that 
renewed furloimh is in force. 

So far, therefore, from there being an} 
hostile* interference between the civil and 
military poners.of the state, we^ see it 
wisely provided, that the perfect 

comifm and harh^ny shall sitfosist between 
them ; and the Vrovinees of each being 
distinctly defmet/, they arc each required 
to lend an amirable aid to the other in 
carr}ing their proper jurisdiction and au- 
thority into full (dfeet. 

Tin ' iimitci The .Military Law, while it autliorises 

iot tlu piOjC- .1 • 1 

CU *-’0 1 of of- eyery measure necessary tor the pimish- 
ment of otfenders, is most strictly watch- 
ful to obviate* every possible means of 
fipj)i*ession, aiul to guard the administra- 
tion of justice from every taint of malice 
or of private resentment. The Mutiny-act, 
therefore, with equal wisdom and>..hu- 

' inanih » 
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manity, provides*, that offences which, at 
the time of commission, ,have been deem- 
ed of too slight a nature tor prosecution, 
shall not, at any distance of time, when 
the evidence of exculpation or alleviation 
may chance to be weakened, be urged as 
matter of arraignment against the offender, 
by declaring in express words, that “ no per- 
“ son shall be liable to be tried and punish- 
“ ed for any oftepce against any of the said 
“■ acts or Aftl^Jes of W ar. which shall ap- 
“ pear to have been coni'liittcd more than 
“ ih7'ce i/ears before the is'iiingof the < om- 
“ mission or warrant for such trial ; unless 
“■ the person accused, by reason of his 
“ having absented himself, or Isoinc other 
“ manifest iinpedinicut, shall not ha\ c 
“ been amenable to justice %\ithin that 
“ period : — in which case he shall be li- 
able to be tried at any time, not cxcoed- 
ing two years after the iinpediinent shall 
“ have ceased." 

Indeed material justice requires, that all 
offences should become the subject of in- 


* Mutmy-acl, § 82 . 
U 


vesti- 
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vestigalion and tiial as speedily as possible 
after the time of their commission ; nor is 
it <'onsistcnt cither with candour or with 
equity to pass over in silence the first slight 
deviations from duty, arising perhaps from 
ignorance or inexperience, thus tempting 
the incautious offender to greater enor- 
mities, and afterwards to bring the for- 
mer in aggravation of his guilt; or even, us 
has been too .frequ only doae, to j^ake them 
parts of one accumulated «»harge against 
him. A procedure of this kind can receive 
no apology from the affected plea of hu- 
manely overlooking slight offences ; for 
thc*sc offences, if st> trivial as to merit no 
animadversion at the time, ought to be for 
ever buried in oblivion, not treasured up 
for a lultire day of account ; and if consi- 
derable enough to merit notice or censure, 
it is blaineable in no mean degree to o\ci- 
look them*. 

The 

* Ot a pioeedure of thib kind, Mhich had occurred on two 
tn ils held iit Ldinlur^h in March 1798, vu. that of'^^aptain 
John Cam! It n, and C plain and Adjutant John FU'W, on a 
ncty ol chargt*s, the King expiessed In's pointed aybapproU< 



1C3 


Chap> II. OV MILIT'AItY L4W. 

The sentence of a Couit-Martial, hkc The ser^cmc 
that of c^gry subordinate judicature, isMiiiisub- 

1 . 1 * , )t t to 1 c 1( \v 

subject to review, and may be appealed 

fioin by the party who conceives that he 
has sufibred injustice. No sentence of a 
Coiirt-AIartial is indeed complete, till it has 
licen approved of by his Majesty, or In a 
commander in chief ha\ing that autliority 
dcleoated to him by special commission. 

The appeal. from the sentences of Courts- 
IVlartial lies to»the supreiiiC Civil courts of 
law, as the couits of King's Bench and 
Common Vha*> in liUglaud and Iieland^. 

and 

t oT iji the toll )nino Unit? altei appio\mg cntiicl^ of the s(ii 
V ii( Ps V 1 t»ic(\ u t Maitidl “ Ills M ijcsty, advcrtniti to \\hat 
“ W 1 1 me nua^uiL appealed in the coui&e ot both tin se 
* III I 1 i** ( xpicssed his extit nit di appiobition ot ktipin^ 
eh II si iiiist an ortiLcr oi boldu i in lestrvt until the) 

" h ill ha\c accumulated, and then biinoinj; them befoic a 
“ DM il CouitMailal collecti\e 1) , when i-s evtiy chai..,e 
‘ i »ul(l be picUiKil it the tunc when tin ict oi K ts on 
“ whic i It luins aic locent, ui it kiKwinj;!) pu^td nn, 
ouj^ht lot, Cither in c mdoni oi in )U'‘tice, to in futuu" 

“ biouj^htinto quc'tion.' 

Instanccb an iHijiunt, of piosccutions brought in the ci 
il couits •j;un'‘t the memlieis ot a C ouit M utial on the 
mulct ill iiiiquitou*' bi ntence Ainoiauhei'' vli \d>< 

I I i jikuMmi® 
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and thr Court of Session in Scotland^, It 
has likewise been supposed, that the pro- 
ce<’din« s of Courts-Martial are sub ject to re- 
A'iew in either ol*the Houses of Parlianieut: 
for ill a debate in the House of Coniinous 
on tlic JMutiny-bill, an amendment bcin^ 
proposed to that elause of the oath to bo 
atlmlnictered to the members of a C’ourt- 
Martial, binding them not to discover tlie 
opinion or vote of any parti^t^ir mem- 
ber, “ unless recniired to ^ve evidence 
“ us a witness b^^ a court of justici*,” by 

luontKiiis tlu' folKm ini;, In 17 a lirntcn.int of rnaiiip*-. 
was Ij^ a Coiiit-.\I,iitial on hotiitl the Oxlord man ot 
in J\n*t in Jamaica, tor disohtvlienre of Jn^ tapt«un*s or 

tiers, ruiidemiied to suiter an impii.sonincnt of iiftcrn 3 c n^., 
and rendcitd for ever im'apahle of his Ma)est3’s ser\n r. Tlie 
CMtU rices hroui^ht against him weie the dcpt»sitions of .1 « i 

ot illiterate people, icdiKcd into writing several da3-s br'lim 
h(‘ uas bioiu^ht to tiial, which perbom \M*ie t ntiitl3 unlviiown 
to hill', he h.iMii" n< tor '>eeu them, 01 heaid of iheir n«im< 
bttc>ie: and upon lus objecting to tbe evident e, he was biow- 
beat 1*3^ tie com t, ai*d loaded with curses and impic cations 
1 <^r which illegal pr. »eerd iiiiTN, upon his return to raipbuid, b*' 
liroui'ht an aetion in tin* couit of common pleas, (the s(‘iiteii<^ e 
bad been pieMousl3r remitted by the Kinjr'', and obtained a \ei 
diet a^aiii't the mcnibeis of the Couit-MaiUal for lOOO/^ ol 
damages/* Ad^i on Cou rf ^-Martial, //. 0l«. \ 

iMutiny-act, § 7 [)» ( ^ 

: (Iding 
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adding to it these words, “ or in both 

Houses of Parliament;" the anunidinent 
\\as rejected, on the grounti, that th(‘> weie 
virtually included under the denoinuuitioii 
of courts of justuc. Ikit us the clause of 
the JMutiny-act authorising rediess against 
the sentences of Courts-Martial spueifies 
only the courts of record, undev \\hieh 
denomination are generally understood 
lo be comprehended only the King’s or- 
dinary Courts of justice, and the House of 
Conuuons is in no sen i* to be eonsideied 
u«. such; it would seem that the abo\e 
ojunion is ill foundul. JNior is there a 113 
example of such judicative pouci being 
exercised by the House of Commons, 
d'he proceedings of general Courts-Maitial 
iia\e indeed been called lor in that House, 
and luuc been censuied as arhiirurp and 
; but theie is no instance ol the 

* '1 he pio( pe<lini»s of a Nd\al C ourUMaiti il h Itl in tlic a; 
174-j, foi rnqiininfi; into tlio coiuliu t of C iptain Noi is, v\cix 
made the suhjKt ol disf ijs*»iou in thi House ol Coininoi , ana 
v\<ro cciihiiitd, ab yia/Z/r/Z, athiUai^^ and Api 1 
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reversal of any sent cnee by it as a court of 
iuslice, or awaul of damajjes for 
j)roceedin<>s. It may indeed be maintained 
Avi*^h more plausibility, that the of 

Ijords, as the superemiiient court of ap- 
peal, has the power of revicwinc; the sen- 
tences of Courts-Martial, as well as those 
of all* oUioi courU of Judicature v. ithin the 
kingdom; but we know of no instance 
where in practice this appeal has' been di- 
rectly brought from the juTfgment of a 
Court-]Martial : and the safest course for 
any party feeling himsi'lf aggrie\ ed by the 
sentence of the military court, uouKl be, 
to follow tiu' mode pointed out by the 
Mutiny-act, by bringing a Avrit ol’ euor 
in the court of Ivmsi •> Bencli in Englar.d 
or Ireland, or a suspension in the Court of 
Session in Scotland ; I’roin the Judgment 
of which couits, the ultimate appeal is 
competent to the House of Cords. 'I’his 
procedure is no contradiction of that 
clause of the Mutiny-ael which declares, 
that “ no sentence of a* Court-Martial 
‘ f igned by the president thereof, shall bo 

“ liable 
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“ liable to be revised more than once for 
that clause only debars the revisal of such 
sentence more than once by ’the same oi 
any other Court-Martial. 

The causes for which the sentence of a 
Court- AJartial may be brought under re- 
view of a superior judicature, are the same 
which, m the Civil courts of Faigland, 
authorise either the granting of a new trial, 
or an arrest of ludgment ; that is to .say, if 
tlie sentenci**or verdict shall have been 
manifestly Avitliout, or contrary to evi- 
dence ; or if it shall have been contiary to, 
or unauthorised b^* law ; if the jienal 
award be beyond measure cxbibitant oi 
M'vere ; it the jury or judges have been 
(‘on«ipt('d, «S.c. But in all such <-ases, as 
the piesumption is strongly in favour of 
the jHdgment, the supeiior court will not 
entertain the appeal, or authorise any re- 
view of the proceedings, unle^s on the 
most }>regnant or positive grounds for sup- 
posing that the meiits have not been 
fairly discussed, and that the decision is 

M 4 not 
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not agreeable to the justice and trutli of 
the case*. 

The sentences of a Court-Martial may 
likewise become the subject of prohibi- 
tion, an^ be arrested in their execution, 
by interference of the King s Civil courts, 
on the ground of the Militaiy court having 
exceeded its jurisdiction and poweiN; as 
if, for example, a Court -hiartial shall 
have tried and condemned, for a military 
offenee, a person not subje^ to the Mili- 
tary law. This excess of jurisdiction ap- 
pears to be the only legal ground on 
u Inch a prohibition can be issued ; for it 
it no groun^l of prohibition, that a couii 
lias decided wrong in a matter clearly 
within its jurisdiction, although such deci- 
sion may be a just ground of appeal, or a 
sufficient foundation for a rc\ lew of the 
sentenee-f-. 


* Blarkstone, b ui. c. 24% 

t This IS a point of some difficulty, <ind on which the law* 
authorities are not entirely agreed. Sir William Blackstone 
(hook 111 . c. 7.) holds, that besides the ground of excess of ju- 

risdictir ji 
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As no sentence of a general Court-Mar-rThcKingmay 

. . i 1 • 1 • 1 1 oidti a rcvisai 

tial IS complete until it lias received the ottbc sentence 

approbation 


ij'-iliction, It IS a sijfhciont foiinrlalion fora piohibitioii, tint a 
mint, in liandlini; matten dearly within then (Oirni/ancc, ha\( 
tian^^fficssf fl the bnuncK piesciibed to them the law^ ot I n^- 
J inH ; as wheic ihcy uqinie two wifpcws to piovt lh( pav 
“ inent ot a lec;a( y, a release of titles, oi tiu 1 kc , *in siul 
“ cast s a piohjl)ition(sayshe) Mill bt »avv uJetl ' But this i»} i 
moil IS power fully rontio>oite<l by Loul I ouj lunougli, in di - 
incline the ludgmcnt of the Coiiitof Common Ph a* , in the ci - 
kbiaticl case of S^ijeant Giant, (oiulemned by a ^ertiai 
Coin t- Mai tial in 179*-^’, t<n h i\ n^bceii imtiumentalin t >li‘‘ta ^ 
two mtn toi tht s/ r jrr ot tin last Inrba Comp , tnowap 
tlum to h soIcIki*- in the foof-murds Aftei tvvospt* 

cies ft <\f vss of juii^diction which ma) bt h^al louialaNOii foi 
a piuliihition. Ins Loidship thus pioctods. iJr )ond the t\.o 

“ fooiinds il <loes not occui to me that an} olhci j, ( und r>t 
‘‘ stated upon which the couits of Westminktei Jiall i n nUi 
“ Int in the piocccdings of other couits, wheic the iu.***ci is 
‘‘i If Illy withni tluir juiisdution; that tlity ha\e deciJi d 
wioiio m.i} be a gioiind ot appeal, itmay be a Luoundof le- 
Mew, hut not a i>iound ot piohihitioji. That has been dis- 
“ tinctly laid down both in this ( ouit and the coint ot King's 
“ Bench, with respect to the comtoi piize, and it ib unne- 
‘‘ (Cssary to quote authorities upon it, which lca\e it without 
'' a f ontiadietory opinion. With lespect to the mattei of e\i- 
df nee, wheie the courts proceed upon tlie admission of cm- 
donee that could not* be admitted in a couit of law, oi in li- 
“ nutation of evidence that would be admitted in a court of law, 
the r.’th aiticlc of the com) laint against the judges ni the 
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approbation of liis Majesty, or of the com- 
iiiunfler in chief to whom that power has 
l)ccn spceially delegated, the King, or 
such commander, disapproving of the sen- 
tence, may order the court to reconsider or 
review their proceedings, and recommend 
to them an alteration of their judgment ; 
but as h: is not consistent with the royal 
powers, under 'the British constitution, 
actually to exfercise any judicial authority, 
whi 'h belongs alone to the^ourts of jus- 
tice ; so his Majesty, as before observed, 

iriiin of James I, and the answer to that article of complaint, 
inakfs clistinctl) ^be law upon that subject. The 12^^ niticle 
*■* of coin]»iaint the courts have granted prtthibitir>n> to 

the crclt*sia.stical court, upon the ground, that llie ecthsi- 
astKal court wouhl notallow the testimony of ,i single \vitn'"s> 
‘‘ ti» he suliicient in cases where, in tht» common law-couit, tiu 
‘‘ testimony of one w'itness would besullicient : and their inter- 
'* h renec in it is the subject of complaint. The answer the 
•‘ judges made to it is, that in matters subjeri t(j the c.\rlusi\«; 

pirisdiction of tlie ecclesiastical couits, as the setting out of 
“ tithes, prof>fs of a legacy, and proow of marriage, the c^nirN 
“ do not proliibit, tliougli die rule of the ecclesiastical court 
“ requnes more evidence than the common law does to estali- 
** lisli the fact: but that where incidentally a matt('r comes be- 
fore them, tlie^-e the court, upon such a surmise, will grant a 
prohibition."' 


can 
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can leitlier himself make any alteration ou 
the sentence of such courts, nor conmui 
that power to any other. All, therefore, 
that is competent for his Majesty to do, if 
the sentence of a Coiirt-lVIartial shall not 
meet with his approbation, is to order the 
t ourt to revise their proceedings : and c\ en 
this power, as above said. Is limited ; for 
the Mutiny-act. declares, ‘‘that no sen- 
“ tence given by any Court-Martial, and 
“ signed by the'prcsident thereof, shall bi 
“ liable to be revised more than once'." 

By the constitution of Great Britain, xht 
the King has the power of pardoning or 
remitting tlie sentences of Courts-Martial, 
as of all other courts of justice. This 
branch of the royal prerogative !•> founded 
upon this ratio, that as the King repie- 
sents the body of the public, and possesses 
by delegation all its powers and rights 
with regard to the execution of the laws, 
all breaches of the public law arc consi- 
dered as personal oftences against the So- 

* Mutiny art, ^ 7 

vercign ; 
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vereiga ; to whom therefore it belongs of 
right to pardon offences committed against 
himself: and as it is not competent for 
any court by its own authority to dispense 
with the rigour of positive laws, however 
strongly the particular circumstam'es of a 
case may plead for such dispensation ; so 
it *is of the utmost consequence for the 
ends of justice, that an equitable power of 
this kind should be lodged with the cliief 
magistrate, from whose haTuls it is likely to 
be issued Avith the least hazard or suspicion • 
of partial or impure motives. ^ It is (as Sir 
“ Wni. Blackstone well remarks) one of the 
“ great advantages of monarchy above any 
“ other form of iiovernment, that there is a 
*• magistrate uho has it in its po^^er lot's- 
“ tend mercy wlicrevcr lie thinks it is 
“ deserved, holding a court of equity in 
his own brt'ast, to soften the rigour of 
“ the general law in such criminal (‘ascs as 
“ merit an exemption from punishment^. ’ 
The King’s pardon may either be granted 
simpft/i which gives a cbmplelc discharge 


Book i\. chap. 01 


and 
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and immunity from the punishment dc- 
cieod ; or conditionally, wdiich operates a 
c ommutation of a capital sentence', or one 
inflicting a very high measure of punish- 
ment, into a milder. Of the latter uc 
liavc daily examples in the case of felons 
who have received a capital sentence, to 
whom the royal pardon is* extended, ,on 
condition of transportation to some of the 
eolonic's and plantations, eitlipr for life or 
for a term of 3oCiars : and the King’s par- 
don is ill like manner freciuently granted 
to deserters condemned to death a 
Couit-Alartial, on condition of their en- 
listing in certain regiments ‘stationed 
aJiroad ‘ . 

Tlie 


^ I' tiK' isDimi r idxAC dt tailed solid, and thr doctupc 
!* iidip tin- iiglit ut purdunnio eilhei Minplv oi uoii- 

ditioiialu, islcj.al and constitutiona!, \\t inu‘'t 
^'lon intiiuat( a doubt nt thcpKpiictv ot «i 1 1 lewuntly ni- 
sei t< d in the -Mutiny ict. Sett. V \\bi(.h dn.li Cs, That in 
all i a^es v\hi lein a t apital puni dum^iitvludl ha%c been a\\aid- 
ed by a Coui t-Mai tial, it shall be lawful toi his Majesty, in- 
‘‘ttad oi tau iiig suclusenteiu e to be tamed into e\cf ulion, 
r«» ordri the olkndt i t be tianspt it d as a ielon Iji life, cr 
tui ai<iUn ttiiu ot scau, as to his Majesty shall cm 

met t , 
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Tlie royal pardon is frequently e\- 
t ended to those who are condemed by a 
general Court-Martial, in consequence of 
a iceoniincndation to mercy contained in 
the sentence of the court ; nho, although 
thc3'^ may have found themselves obliged 
by a sen^e of duty, or in conse(iuence of 

t 

‘ /ntV t , rfiTKl It tlu pci'^on <o traiibpcnttd ‘'h ill letiiiu 'Mlhou/ 

‘ It i\t bi foit till* expii itnjii ol the teim, he shall suflci death 
‘ as> cihlon, without bn\c lit ol cleigy.” To declaic b^ an 
t n i( tmt nt oi the Icm^lature, tint my particular act oidcicd 
>ftull if( leads to this inlext nce^that antecedently to 

?K h enattnuiit, and jndv.‘pendf ntly thcieot^ such ad oi deed 
was eitlici t onlc&Ncdl} illegal, oi at least ihatit*^ legality was a 
111 ttt 1 ot doubt Bu( the light ol the Sosciei m to extend 
^ nu*K \ m tlie piidoniiig ol alienees, cither to a total nil 
b'.oliitc ieinis*iouot the punishment, oi to a paiUal icmissioii, 

>1 .1 c onimulatiitn of a scm m i penalty into a milder, was nc\er 
accounted i subject ol c|nc‘'t on Jt stands pn tiie basis of the 
most indisputable legalit} , lu while* the powci ol g antinjc 
in , bsolutt j)<ii dan is ac know led ^•td ts the constitution *1 pie. 
rogitncot tin < lown, itlollowsot necessity, on the piiuciple 
<{tf{}(i f Nitit untf nit 171 'if m nuts, tli it the same power 

vliuh fan n m c iht ii^r ii ^ ^ the law alto^etlici, and in its 
n uost exlent, k in mnu ite tint iigoui iii 1113 intciicr degiee; 
*11 I tb it tin pt ison who it pleasuie can sii int oi iciutic a be- 
rie/ir, 1 it liUif^ to ann< x to the giant w h itc \ci ccnditioii 
111 i\ to liiui eem |u-»t and leasonable 1 01 c xpie^ authon- 
Mc - on ti sulqcvijSfi Hljikst(/ne, l^ ch 31 — *Z Ilaw- 
Kin-. V < Ot 


the 
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the strict letter of the laA\ , to pmnoiuKC* 
a penal sentence, may 3'et be of opjnu'si 
that there ai"c alleviating cii*cumsta> < os ni 
the case \\hich render the prisoner a pio- 
pei object of the royal clemency. In such 
case, the lecoinmendation of the court 
IS genciully founded on the mention of 

those ia\ouiable oircuinstaMces^. J 3 ut in 

^ • 

all cases whatsoever, the Soveieign has it 
in his power to grant either a conditional 
or a free pardon^whenever it shall scorn 
good I0 him, though tlicio sliould be no 
rcooniniendation from the comt to that 
efiect. 

t 

When the Couit Miiiial js held iindei the aulhoiit^ of .i 
commandei in chut who is luthoiisedby the King to (.(niJnin 
tnd c uisc sente nets to be earned into execution \vitlif)Ut in i*sino; 

L piCMous lepoit thereof, 01 to buspend them at his 11 tioii , 
It la pi ope 1 th il e\t i\ lecotninendjtioii in fa\ oui ol thept ison 
tiled, whcttui toi i mitigation oi punishment, oi 1 >i anentiie 
icmissi >n oi il < mo lut, should b< m ide to such comm ind- 
i r, lequt ''ting iliac he will On hi*' di f i< tlon^ soli< it his Maj^ s- 
ty’^ clcin^ nc 


i JIAP. 
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CHAP. III. 


Of Regimental and Garrison Courts-^lartial 

I 

« 

c 

CoURTiS-^MARTIAL ar(‘ either gcnc- 
raly for the trial of the greater military 
crimes, or regimental or gatrison, for the 
cognizance of small('r offences. 

Regimental Articlcs of AVar provide'', tliat 

Cowts-Maiti- conujiissioned officers of every n'gi- 

meut may, by the appointment of their 
Colonel or commanding officei*s, hold re- 
gimental Courts-Martial, for the t'nqniring 
into sucli disputes or criminal matters as 
may come before them, and for the in- 
flicting of coiporal punishmmits for small 
offences, and shall give their judgment by 
the majority of voices. 

The Articles of War likewise de- 


Alt. of War, § art. IK 


<‘laie 
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clare"**, that no regimental Court-Martial 
shall consist of less than Jive officers, ex- 
cepting in cases where that number cannot 
be conveniently assembled, when //wee may 
be sufficient. 

Wiiere a sufficient number of officers Mcinb-I ^ 
of the same corps or regiment cannot be 
had, the commanding officer, or ^he’ go- 
vernor of the garrison, may appoint of- 
ficers from different corps to- compose the 
regimental Ctwff-Martial. The Articles 
of War and Mutiny-act contain no in- 
struction or regulation with respect to the 
rank of these officers ; but the usual prac- 
tice is to appoint a Captain as president, 
and four subalterns, (or two, if more can- 
not be conveniently assembled.) And m 
order that this duty may be equally 
shared, and all have the benefit of this 
necessary school of iiistruction ; it is 
customary in every resjiment for the ad- 
jutant to keep a regular roster for this as 
well as for all other regimental duties. 

The. adjutant himself is frequently put 

• Articles oi art. 12 

N 


t Ib Alt 13 

upou 
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upon this duty ; and this practice has 
been condemned by some writere as ir- 
regular*, upon the ground that the adju- 
tant is to a regiment in many respects what 
a sheritF is to a county, and is appointed 
to superintend the execution of every judg 
ment, and the inflicting of all punisli- 
meiits V and it is arguc’d, that as shc- 
rift's are expressly prohibited by Alagna 
Charta from holding any pleas of the 
crown, or trying for any alienees, so the 
same reason should hold against the ap- 
pointment of adjutants to sit on Courts- 
Martial. But this reasoning has little 
solidity. The only ground on uhich a 
sherifi’ is disqualified from the trial of 
crimes, is the express prohibition of l/ffg- 
7ia Chai’ta, Avhich cannot be extended to 
any other officers than those specially 
mentioned. I'here is no ground in reason 
or in common sense for presuming that 
an adjutant should be a more partial or 
inicpiitous judge, because it is his duty 
to see the sentence put in* execution : And 


Adye, ebap. iv. 


the 
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the adjutant is generally not the least 
qualified of the officers of a regiment to 
decide on matters of military discipline and 
duty. 

Kcgimental and garrison Courts-Mar- Haven |u^|e. 
lial being competent only to the trial of 
the lesser offences, or crimes which do 
not infer a capital punishment, and the 
cases that come before them not giving 
room for any intricacy of‘ decision, or 
doubtful qucjtitJ'u of law, have not the 
aid of a Judge-Advocate to direct their 
proceedings. The president therefore, as 
well as the other members, have, on that 
account, much responsibility ; and as the 
judgment of’ the court may come by ap- 
peal before a general Court-Martial, they 
ought to be particularly careful that its 
proceedings be strictly conformable to Mi- 
litary la^v and the practice of the army, 
as well as to the great principles of ‘justice 
and equity. 

By the former practice, and until the Members and 
passing of the Mutiny-act in 1805, the s\\orn 
members of regimental and garrison 

V 5? Courts- 
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Courts- Martial were not sworn, as tliose 
of general Courts-Martial, nor w'as the 
evidence of the witnesses given upon 
oath ; cireunistances winch gave those in- 
ferior tribunals more peculiarly the cha- 
racter of a court of honour, and seemed 
more strongly to enforce on their mem- 
bers* the obligafion of lenity and humani- 
ty in tlie eogniijanec of the smaller nuli- 
tary ofi’ences. On the idea, ho\vc\er, of 
giving more solemnity to^ w-iro procedure of 
such courts, the legislature has thought it 
advisable to put regimental and garrison 
Couris-Maitial on the same footing \Mth 
general Courts-Martial, in the abo\e-men- 
tioned particulars ; and a clausi* has bec'ii 
added in the late Alutiny-act, 180 o, m- 
daining the same oaths to be taken bv the 
members of otfur Courts-AIartial that aie 
prescribed to b<‘ taken by the inembeis of 
general Courts- Martial. A new Ailiele 
of War has betii likewise added to the 
former, wincii declares, that all persons, 
who gi\e evidence in n' general or other 
Court-MarthO., shall be examined upon 
oath^ 

The 
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'J’lic prQCcedings of all regimental and Proceedings, 
garrison Courts-Martial must be accurately 
taken down in writing, either by the 
president, or by a incmbcr of court ap- 
pointed by him ; and the sentence must 
bo regularly signed by the president. It 
ought to be a further incentive to extreme 
caution with regard to the regulafity and 
equity of their proceeding^, that an ap- 
peal lies from all their sentences to a 

general Court^^irtial, and that the mem- 
« 

bers are liable to prosecution for an 
ini(|uitous judguK'nt. 

Xo judgment of a regimental .or garrison sentence. 
Court-Martial can be put in execution 
until it shall have' been confirmed by the 
commanding officer (not being a member 
of the Court-lMartial), or the governor of 
the garrison where the court is held*. 


For the redressing of all wrongs or iniu- Every inferior | 

... • r • iU ^ 11- officer ot sol- ? 

Ties which an inierior officer or soldier rfimmy i 

tht benefit of ■ 

limy sustain from his superiors, the 
“ tides of Warj“ declare, that “ if any in- 


• Art, of Wart, § xvi. art 11, 

N 3 


i att 11. 

“ 1‘erior 
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“ fcrior officer, non-commissioned officer,’ 
“ or soldier, shall think himself wronged 
“ by his captain, or other officer coiii- 
“ mandiiig the troop or company to which 
“ he belongs, he is to complain thereof to 
‘‘ the conitnandiiig officer of the regiment, 
who is hereby required to sunnnon a rc- 
“ siihcnlal Coifrt-Martial, for the doing 
“ justice to the complainant ; from which 
*• regimental 'Court-Martial, either party 
‘‘ may, if he still thinks hhflBclf aggrieved, 
“ appeal to a general Court-Martial/’ To 
check the frequency of ill-founded com-- 
plaints, however, it is wisely enacted by 
tlic same article, that “ if, upon a second 
“ hearing, (of the < a>e), the appeal shall 
“ appear to be \ exatious and groundh'ss, 
“ the pei'son so appealing shall bo punish- 
“ ed at the discretion of the said general 
“ Court-Martial •/’ 

It *5 material however to observe, that 
as no Commissioned officer is properly 
to thc judgment or sentence of 
a regimental Court-Marfial, thc court, 

* For thc proccdaic in apjicals from regimental fo general 
C. bce pgntcay ch. vni.’'* 

911 
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on such complaint and enquiry, can only 
pronounce their opinion whether the com- 
plaint is M ell or ill founded. If they de- 
clare the latter, the complainant must 
either acquiesce in that opinion, or, if he 
thinks himself aggrieved, follow the mode 
of appeal to a general Court- INIartial above 
prescribed. If the regiln^^Jltal coprt* dc- 
claie the complaint to ba well-founded, 
the complainant may on t\at authority 
rciiuest a gcna'Vtd Court-Martial to take 
cogiiuance of the injury, and bring the 
orientlta* to proper punishment. 


N 4 


CHAP. 
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Distinction be* 
tween princi- 
pals and acces • 
sories. 


CHAP. IV. 

Of the Preliminaries to Trial before Coiirt.^- 

^ Martini. > 

' • / 

1 ■ ■ ■■ P I I 

SECTION I 

Of Principals and Accessories. 

A HE actual commission of inilitfiry 
crimes, such as mutiny, desertion, See, and 
the advisinaj, aiding, and abetting others 
in the commission of those crimes, arc 
both punishable by the IMartial law, and 
therefore all offenders, either as principals 
or accessories in the commission of those 
crimes, are amenable to the jurisdiction of 
Courts-Martial. 

The distinction between principals in 
the commission of a crime, and acces- 
sories thereto, is distinctly pointed out by 

Sir 
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Sir William Blackstone*. “ A man may 
be a principal in an offence in two de- 
“ gree. A principal in tlie first degree is 
“ he that is the actor, or absolute perpetra- 
“ tor of the crime ; and in the second de- 
‘‘ gree, he who is present, aiding and abet- 
“ ting t^e fact to be done, which presence 
neednot bean actual iminJitfliato standing 
“ by, within sight or hearii>* of the fact ; 

but there maybe also a constructive pre* 
“ sence, as whi’.'^oiic coiiiniits a robbery 
“ or murder, and another keeps watch oi 
“ guard at some con v'cnient distance. An 
“ accessory is he who is not the chief actoi 
“ in the offence, nor present at its perfor- 
“ mance, but is some way concerned 
“ therein, either before or after the fai t 
“ committed. An accessory betbre the fact, 
“ is one, Avho, being absent at the time ol‘ 
“ the crime committed, doth yet procure, 
“ counsel, or command another to commit 
** a crime. The procuring of a felony to 
be committed, though by the inter ven- 

9 

* Black. Com. b. iv. c. 3. 

tion 
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“ tioii of a third person, is being an acces- 
• . hoforr the fact. An accessory after 
the lact may be, where a person, kuow- 
“ ing a felony to have been committed, rc- 
“ ccivcb, relieves, comforts, or assists the 
“ felon ; and generally any assistance 
“ whatever given to a felon to hinder his 
b< ing apprc/liended, tried, or sulFering 
jnmishnu'ntJmakes theassister anacees- 
sory. I’o l/uy or receive stolen goods did 
“• not at Common law eoVw4itute the being 
*• ui accessory to the crime of theft, but 
'• ^^as held a simple misdemeanour: but 
•• now, by statutes .)th Ann c. 31. an’d 4th 
'• Geo. I.'c. 11. all such receivers are made 
accessories.” 

M'hc crime of mutiny, the highest of- 
fence of which a soldier is capabh', 
because jt strikes immediately at the 
foundation of all military subordination, 
and by necessary consequence at the de- 
struction of the state, is by the Martial 
law punishable, when committed in its 
greatest extent, with deiith ; and in its 
k'sscr modifications, with such other pe- 
nult \ 
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nally as a general Court-Martial may 
judge adequate to the degree ot“ the of- 
fence. 

As the chief danger Ironi this crime acccsso^ 
arises from its being shared or joined in by 
numbers, so it becomes a matter of liigh 
expediency, that the Military law should 
guard most strictly against ^le coimnifni- 
catioii of a contagion of sot^dangerous a 
nature. It is therefore wisely held to be 
the bounden d\.’£^ of every soldier, to 
check this dreadful evil in its eat lit'st stage, 
and not only to resist and quell, if‘ po-'si- 
blc, all its active appearances, but to give 
immediate information of every inutinous 
purpose that may come to his knowledge ; 
and the breach of this duty by inactivity 
or silence, being justly held to be an ap- 
probation and acquiescence m the crimi- 
nal designs, is declared to be punishable 
in the same degree with the actual crime. 

Thus, by sect. 2. art. 4. of the Articles of 
War, it is enacted, that “ any officer, nou- 
“ commissioned ‘officer, or soldier, who 
“ being present at any mutiny or sedition, 

“ shall not use his utmost endea\ our to 

“ suppress 



Misbehaviour, 

dbandonintr 

posts; dcctssO' 
nts thcicin 
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“ suppress the saiiie, or coming to the Jenozj- 
“ of aiuj matinif, or intended mutiny^ 
“ shall not without delay sjivc information 
“ thercv)f to his commanding officer, shall 
“ suffer or such other punishment as 
“ by a general Court-lMartial shall be 
“ awarded.” 

In like majifner, the high military crime 
of misbehavilnir in the face of an enemy, 
or the yet liiffher, because more wilful and 
deliberate otfence, ot' hbmiying, abandon- 
ing, or flelivcring up any ganison, fortress, 
post, or guard, committed to the charge 
of an officer or soldier, is punished ca- 
pitally, or according to the mt'a^ure of 
the crime, not only in the person w ho ac- 
tually commits it,. but also in the accessory, 
“ who shall .speak words, or usc any other 
“ means to induce a governor, coinmand- 
“ ing officer, or others, to misbehave 
“ before the enemy, or shamefully to 
“ abandon any garrison, fortress, post, 
“ or guard, committed to their respective 

charge,” &c.* 

• Artitlfo of War, § 1 1. ait. 21. .'iid .Mulinj-uct, § 1, 
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So likewise, the crime of desertion is Aecenorirf w 
punishable, not only in the person of the 
offender himself, but of the accessories. 

'Fhe sixth section, art. of the Articles 
of AYar, declares, that “ whatsoever olH- 
“ cer, non-commissioned officer, or soldier, 
shall be convicted of having ad\ ised or 
“ persuad<'(l any other ofiice|‘ or soldier to 

“ desert our service, sham suffer such 

• * 

“ punishuiept us by the senlonce of a ge- 
“ neral Court-.AYiftial shall be awarded.’* 

And as by article 2. of the same section, a 
soldier' >, or uon-commissioiied officer’s en- 
listing’ himself in any other regiment, 
troop, or company, w ithout a regular dis- 
charge from the regiment, troop, or com- 
pany in ^^hich he last served, is held to be 
desertion, and punishable as such ; so the 
accessoiics to this offence are deemed 
ecpially guilty with the principals, it being 
tleclared, that in case any officer sliall 
knowingly receive and entertain such non- 
('ommissioned officer or soldier, or shall not, 

* of War, § 14. art. ^1. atid Mutinj-act, § I. 

after 
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alter his being discovered to be a deserter, 
imnif'diatcly coniine him, and aivc notice 
thereof to the corps in which he last served, 
he. the said ofiicer so oft'ending, sludl, on 
lieing convicted thereof before a general 
Courl-Marlial, be cashiered. 

The harbouring or concealing of descr- 
’ ters, ^)iircliasing of their arms, clothes, 
&.C. is, ill tiic^trictest sense, an aiding or 
abetting of ‘the crime ; but it may cither 
be a military or a civil Wcnce, according 
to the stale or quality of the jierson who 
commits it. If committed by officers or 
soldiers, it is cognii?able as a military crime 
by Court-lMartial, and is punishable at the 
discretion of such tribunal. If committed 
by persons in a civil rank of life, it falls 
under a special provision of the Mutiny- 
act*, which declares, 'Fhat any person 
“ who shall harbour, conceal, or assist any 
“ deserter from his Majesty's service, 
“ knowing him to be such ; or who shall 
“ J^nowingly detain, buy, or exchange, or 


AIuHny-art, ^ 59- 


“ otherwise 
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“■ otherwise receive from any solJicr or de- 
“ sorter, or any other person, uj) 0 )i any 
“ account or pretence whatsoever, any 
“ arms, clothes, caps, or other furniture 
belonging to the King, or cause the 
“ colour of any such clothes to be changed; 

“ the person so offending, shall, on con- 
“ viction before any justice of the peace, 

“ by the oath of one or flnorc credible 
“ witnesses, forfeit for every such ofl’ence^ 
the sum of fivs* |)ouuds, to be levied b}' 

“ distress, and sale of the goods and ehat- 
“ tcls of such offender ; and in case there 
“ should not be sufficient goods and cliat- 
“ tels, he is to be committed to’the eom- 
“ mon gaol, there to remain without bad 
“ for three months, or be publicly whipped. 

“ at the discretion of the justice.” 

The crime of giving or sending a dial- 

" ^ 1 . j Sendingch*!- 

lenge is punishable both m tlie prnu ipals itnge». 
and accessories ; and of the latter, the Mi- 
litary law distinguishes various soits. The 
Articles of War* ordain cashiering as the 

I 

^ Aiticleb of Wai. ^ 7* 2. 

punishment 
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^ssorits 

eto. 


Upbraiding 
for refusing a 
challenge. 


punishmeut of a commissioned officer who 
shall give or send a challenge, and cor- 
poral punishment for a non-commissioned 
officer or soldier guilty of the same of- 
fence. 

If any commissioned officer or non-com- 
missioned officer, commanding a guard, 
shall knowingly suffer any person wdiatso- 
ever to go forth to fight a duel, he shall be 
deemed a princii>al, and punished as a 
challengcr^^ 

All seconds, promoters, and carriers of 
challenges in order to duels, shall be deeni- 
<‘d as principals, and punished a'ceord- 
ingly-f’. 

As the practice of duelling is founded 
on mistaken sentiments of honour, and 
supj)orted by false shame, it has been 
laudably endeavoured, in the framing of 
Jaws and regulations for the army, to 
check the practice, by counteracting the 
principle. After announcing the punish- 
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tiM'iits for s^ivniii; or scnclipj^ a clialleuge, 
it is tliCK'foro declared by the Articles of 
\\\ir', “ 'I’hat whatsofncr ojflicerj non- 

“• comuut.sione{l oliieer, or ‘•oldier, shall 
ii[»!)3,iid -mother for lefusiiii; a clialleuge, 
“ shall himself be ]mnished a chal- 
len"(‘r.” And a cl.uist* is added, so- 
IcMniily aetjuillinu all otiiecrs and spldiers, 
of any disoraeo or disadvautaocous impu- 
tation, in ha\njg ar*lcd ni obedience to his 
MajeslNs oiders, *and done their duty, in 
refusing to accept of challenges.'j* 

All 


j -lit. I 

I 1 his liuhiMlI p» t tl‘( * 1*1 \ tl 'ill! (* the 

])liri<ip> b ol H ll MOJI fl i«>nd lllll ot il'X I 11 (*, .Ulli cl 

jii t s< I'lii f ')t »t hoiioni 'I'hc oLli_; lioin th<. t^iii]v.ro*. 

«,»! 'll iidjiid 1 < Me '’id i i cml^ 

4^ itnnjjf lit 1 1 ibk and toi dit'i i i* 'tU '11^, last ij 
iiinic paiti' al m1 m )»' ibl< tn tl ( .adii i i < h' MM) Ul't5 
Mu' piJiuipl ol ln>noiii liiloiiiii c \ci) s I 1 m i lliat he o\. es» h4:> 
iile lu lur> \cu i au I to lu's \ , lit it hiS | ai ii lOUJ.t 

Uni) liiiii I ) that ‘ loiious '>LivHe, in p leieii(.<‘to every 

.onifinot i pii»!»tt ox s. Ihili naluie, he tnraot, without a 
Uishoiiouiu.ble bie.M'h ot liib duty, put to h tr-iid a. htc onwhith 
ttlUSL cldiiiis ‘^ub&i-t. I 

il<iw jii-jt in ai^ument, Iiou powoitulK peisu im\c is the fol- 
] }ipC3tK)j)he of a mo t ( louatnl waloi * 


o 
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QjitUmgriays All oftircrs, ()1 \\luito\er condition, luive 
power to quell all qu«iircl&, fiays, and dis- 
oidcis, tlioui^h even among the ofliccis 
or boldieis of other regiments ; and that, 

“ RciitR'' ilonc ( n vous-mi int , c t ronsidt ic/ ^*\] pt r 

“ inis (rutaqiici dt prop )s dtlibui 1 1 Mt d tin Iioitime, 1 1 rh \ 
“ po^tr 1 1 \otrc pour ssitisfaiu mu be ibiio et d in^< leust fin 
“ taisic (pii na mil fundiimnt i iisonnabk , (t si le tnstr son- 
‘‘ vt nir dll s in^ \List dins line p in ilb < cca nm pi ut f t ■s'.u dc 
‘‘ ciiei \(.n^( incc au ton I dii (ocui dr (din qiii 1 t tut t nilti ? 
^^(onnoissi/ ^olls aur un r nine i ilhomiddr >olontaiu , 
“ 1 1 SI la b 1S( dr toutt s Ir s i ( 1 tus tSti hum mitt , qur pr nstion 
“ IK us di 1 hoinim s uigu ii iiit < t dt pn\c qui l sr itt upiei dam 
‘ 1 1 Ml dt soiiMinbl ibk ^ \\(/\ou r ul lit pir k soldat lutsi 
M( ill pitiK , etna pa k rlioild r ndisprsti sans k (on^r. dr 
‘ loi\, plus loitc I iison C( 1 tre k Ul diltns( » 11 < st i iii\ qu' 'k 
* " il stcnii dll dud I II Mitu lull St fis*.! impii^ri I luuiiinr 
** (linit, dont loutc 1 1 Mt T sms tadu (trimiu dtinijimiis 
‘‘ auciin si^ne de 1 idir i< u tustia dr soinlh i s i nu n dhin ho 
“ inicide, tt ntn s< la que plus hoiioit loiip i rs piT i sinir 
“ la patiK, a pioUeti k loiblc, i itiiiplii ks dr r ns ks plus 
^‘dm^eicux, (taddtudn, cii toutr unt iifir jii tt it bun 
“ nCtt, ce qui lui est ditr ui pii\ dt st n in il met dans sc- 
** d&niai t lu b r etU iiK I lanU blr k rmt t rjiAm n a point s ins Ic 
“ viai couia^a Dins lasttuiile dt si (onsdciut, il mii dir 
U iftc k vtt, il nt full, iH lit dicicht son tniitmi On \oit 
** ajsimr nl qinl ti imt moms de niouiii que de riial lain, r ( 
*'■ qii’il K'doiite k ciimr, et no^ le ptiil Lhonmu de cou 
“ ij r dCdaitine It duel, et rhommtWk bien rabhoiie * lions 
RHii, JuJie frttip *37 
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bj ordering the officers into arrest, or non* 
coniniissioned officers or soldiers to prison, 
until their proper superior officers shall be 
acquainted therewith*. A givat and ex- 
traordinary measure of authority is thus 
<*onunitted to every person who bears his 
Alajesty’s commission as an officer, and 
which he ought to consider it to be* his in- 
dispciisablcj duty to exercise, whenever 
occasion shall reejuire. The army is held 
to be one individual body, of which all the 
f)arts must co-<>pcrate together in har- 
mony ; and f(jr the perfect attainment of 
this end. the authority of officers is not li- 
mited to their own regiments or corps, but 
IS extended to every division or department 
of the army, wherever it is necessary to 
&up]>ress disorder. 

To enforce this ample authority, it is de- 
clared by the Articles of War-}', that who- 
ever shall refuse to obey such officer, 
(though of an inferior rank), or shall draw 


^ bi Wai., 5 !■. ait. 
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li'iN sword upon him, shall 1)0 ])unis]K'd at 
the disorction of a iycnoral Courl-Aiarlial. 
Ne^icctof Of a (lutv thus specially enjoined, and 

thii dull . • 1 1 • 1 I * 1 I 

]) 0 wertnlly enlorced, the neglect or la each 

must be estec'ined a punishable oHbnce 

All otUeers and soldiers witnessing <piari els, 

lia\s, and- ihsordcrs, iiilhout using the 

authoiii(\ and powers tlius conferred ujioii 

them, mnst tln'iefori' be considen'il as aul- 
( 

mg and abetting the prundpal olleiuh'rs : 
and although no sjiccial pi'ualtv is pre- 
senbed I’or such otlence by tlu' Articles of 
ar, they may be arraigntd on that gene- 
ral article '* which ordains, that “ all t rimes 
“ not capital, and all dhemh vs and nisilril'- 
" nhich ollicers and soldiers maybe guilt\ 
“ of to the picjudice of good oidei' and 
military discijilme, though not spec died 
ill the said rules and article's, are to be 
“ taken cognixauce ol‘ by a general or le- 
“ giniental Court-Martial, according to the 
“ nature and degree of the ofl’eme, and to 
“ be [)Luiished at their discretion.” 


Alt. ot Wai, N 'M. alt. '2 
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In "onoral, therefore, it may he held as 
Militiirv law, (luit all aeecssories to the 
eoiiiinis'>ion of crimes or offt nees, either 
by tin' fiirnishino of actual aid or assist- 
ane(' to the principals, or by silently 
nitnc'.sini’ or concealini> the ernne, har- 
>)oiinni> or assistin'*, the escap'* of' tiie cn-* 
mmals, o" barely n('<>leetin<; that <"<senlial 
"iil\ ot {'ly soldier, ti; promote to the 
\itim>st ol' his puw er the slrii't obsi'rvam'c 
')t‘ <*>>,.. 1 f>uK I ami disi'ijiline, for n Inch 
the iM.iili.d law iinests him nith full* 
.^ut1lorit^, au ‘iuilly of a positni' einne. 
and aiiH'uable for tlie pnnislmu'nt thereot 
to the eooni/anee and |ud< 2 ment of a 
Court Maitial 

'ri < af'cessorv ami the [irineipal may 
both be anaioned ami trii'd at the same 
tune, unless tiiey shall demand a separate 
trial. It scmns imleed to be eonsonant to 
justice, that the aeccssoiy should be a 
jiaitym the trial of th<* principal, in order 
that he may have an oppoituinty of con- 
trovcrtinii' tlie a’liilt of his supposed prin- 
cij>al, and by coiisequc nee, invalidatimi 
fill' ehar«e auainst himself. 

o .‘3 


Not- 
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Notwithfrtancling it is an admit tod prin- 
ciple ill the cognizance of all crimes, that 
no man shall be bronglit twice into trial 
for th(' same otlencc ; (and there is an 
express pro\ iso to that etlect in the Mutiny- 
act;) yet, although a man may be aecpiittcd 
on his trial as an accessory, there is no- 
thing Xo prevent his being afteiwards 
arraigned and tiljcd as a prineijial ; as tlic 
offences arc distinct, and the lesser can- 
not possibly involve the gre ater. Ibit it 
•is matter of some doubt (sa\s Sir M illiam 
niaekstone) whether, if a man beaeqnit- 
red as a pi'ineipal, he can b(' aft<*niards 
iiidicted as accessory the fact, since 
thfise offences are often very ncaily allied, 
and therefore an acquittal ol' the guilt of 
one, may be an acquittal of the other al- 
so. lint it is clearly held, that one ae- 
quitti'tl as princijial may he imlicted as an 
accessory aftiv the fact; since that is al- 
ways an offence of a different species of 
guilt principally tending to evade the pub- 
lic justice, and is subscrpicnt in its com- 
mencement to the other . 

liblC \ C'lli li l\ C J 

SI.CTION 
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Of the Apprehituling of Criminals hi order 
to Trial. 

A II K Articles of AVar direct', that imprisonment 

1 n' 11 I n m Older to tn* 

M JicnevcT any oraccr or yjlujcr shall com-ai 
Jiiit a crime deserving or punishment, he 
shall, by his eonfiiianding oflicer, be put 
in arrest • if a iion-eoinmissioned ofiieor 
or soldier, he shall be imprisoned, until 
he shall bo either liied by a Court-Mar- 
tial, or lawfully discharged by 'a projier 

autholl(^ . 

%/ 

It Mas formerly ordained b> a clause ofDcserteismay 
th(‘ Mutiny-act, that the ci\il power, as ed l^Sie'cilli 
well as the military, should have authority"'*^**'”*** 
to apjireheiid all oli’cnders against Martial 
law; a clause apparently of high propri- 
ety, as military crimes are no less offences 
against the state, than ci\ il delinquencies; 
and the most perfect co-operation should 


* ^ \M Mt l5, 

o 4 


take 
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take place betu'oen the tA\ o pow er'i, for tlio 
cjiforco/iient of ohc(liejicc to tlu ir respor- 
tivo laws, 'riiis clause however has ht'cn 
omitted in tlu' late IVliitiny-act' ; and (he 
init'rft lence of the ci\il power for tin' ap- 
prelundiiig of niilitarv ottendrrs is liiijit- 
ed to the case of cTeserters. \\ ith K'^pect 
to thcaft, the M utiny-act ordains , that it 
shall be lawful tof the condable, lieadbo- 
rouah, or tvthm:;{-man of (he town cir 
place where any person reasonably mis- 
pected to be a deserter, sliall be found, to 
apprehend, or cause him lo l e aj)))reh('nd- 
ed, and to be bror.i;]it bchne any justice' 
of the peace liviuo; in or near such town 
or place, who hatli power to examine him ; 
and if it shall appear, by his owai c'lni- 
fession, or by the oath of one or more 
witnesses, or be consistent w ith the justice’s 
own knowledge, that the suspected per- 
son is an enlisted soldier, the Just ice is au- 
thorised to rornmithim to the county gaol 
or the house of correction, and to giro 
potice thereof to the secretary at war. It 
is likewise ordained by the same section of 



Sect. '■2. OV AflLTTARY LAW. 201 

the Mutiny-act, that the keeper of the 
gaol or house of correction shall receive 
the full subsistence of such deserter du- 
ring tlic time ho is in <‘ustody, but no 
other fee or reward. And the kec}>ersof 
all gaols or houses of correction are fur- 
ther recpiired to receive and confine ‘•uch 
deserters, udiilc on the road frdui the 
place where th<*y were /apjuehcnded, to 
the place where they are to be conveyed, 
Avithout any fee or reward w hatiwcr. 

By* a late ju-t, 44 Ceo. 111. c- 140, it is 
declared competent to any of the Judges 
of the Courts of VVestnmisler, to award a 
writ of Habeas Corpus, for bringing before 
a Court-Martial, for trial or cxainiii.itioii, 
any jiristiner who is iletained at the tunc 
in any gaol or prison of the United King- 
doms of Gi'eat Britain and liidand. As 
the Habeas Corpus act docs not ('\lend to 
►Scotland, there is so far an inaccuracy in 
the terms of the said statute ; but as its 
spirit and purport is clear, that the bene- 
fit of the enactment should extend to all 
parts of the Unittd Kingdoms, so there 

can 
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can be no doubt, that the Court of Session 
in Scotland, in virtue of that nohile offici- 
U7n, V Inch entitles it to supply the detect 
of positive law, would issue its warrant 
for the effect abov(>-mentioned, and for 
the sujiport of the just authority of Courts- 
Martial, o\ er all who are guilty of milita- 
ry Clinics. 

Althouoh the <! Martial law makes no 
mention of any difference in the nature of 
arn'cts in order to trial, a dift'crcnce is es- 
tablished by the custom of the armf, ac- 
cording to the degree or measure of the 
crime : an otlicer accused of a capital 
c rime, or any offence of which the penal- 
ty is so severe as to afford a natural tinnp- 
tati(Mi to escape from justice, ought to be 
di'taincd in a state of confmement as secure 
as the closest civil imprisonnK'iit. ]f the 
offence is of a lighter nature, the pre- 
sumption IS, that the officer whose charac- 
ter is thus imjieachcd, must be solicitous 
to obtain a judicial investigation of his 
contluct; and he is therefore generally al- 
lowed to be in arrest at large, that is, to 

n alk 
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walk about within certain limits without 
his sword, on his word of honour to await 
the issue of a trial, or his enlargement by 
proper authority. The degree and mea- 
sure of the arrest must however be entire- 
ly at the discretion of the commanding 
officer, who will in all cases regulate his 
conduct by the particular circumstances, 
and by the diclatcs of j^'opricty and hu- 
manity. 

The Articles of War^ decree, that no Time of con 
officer or soldier who shall be put in arrest 
or imprisonment, shall continue in his 
confinement more than tight da\s, or un- 
til such time as a Court-^Iarliul can be 
conveniently assembled, 'fhe latter part 
of this clause 'evidently allows a latitude 
Avhich is capable of being abused : but as 
in a free country there is no wrong without 
a remedy, the military law prescribes a 
mode of redress for all officers or soldiers 
who conceive themselves injured by their 
commanding officer-^', which must always 

I beet. 12. 

bo 
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be suflicient j’ortlic restraint ol‘ (norv act 
of material injustice or oppression. 

Penaiiy.of re It i'' (Icclarctl by tho Ai’ticlcs of ^\'ar'', 
prisoSju, or^ that no officer commanding a guard, or 
with J uirdcrs. Provost-IVIarshal, shall refuse to receive or 
keep any prisoner committed to his charuc 
by any officer belonging to his Majesly’'' 
forces, •'provided the latter deliver an ac- 
count in writin<\, signed by himself, ot 
the crime with hieh tlm prisoner is charg- 
ed. Nor shall an\ ofl[ic(*r commanding a 
guard, or IVovost-Mai'shal, j^icsume to re- 
lease any jn isoner committed to his charge, 
without ]jroper anlhority for ‘•o doing ; 
nor shall he 'ulfer any pri-iomr to <'scape, 
on (he penalty ol’ being punished lor lhal 
oflence, by the sentence of a Comt-Mar- 
tial. 

Names of pu- Kvcry offict i' Ol* Pi ovost- .Marshal, to 
"hose ( harge prisoners aie committed, is 
likewise reijuircd j-, vilhin twenty-four 
hours after such eommitment, or as soon 
as he shall be relieved from his guard, to 

* Sect. ;iit. 18, JM. 
t Articlcfc f 1 Wuf, ^ it, art 

return 
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return in v'ritin<jj to the commanding ofli- 
ccr (if the pri-stiiicr’s regiment, or to the 
Commander in cliicf, the names of such 
jii'isoners, their erimes, and tlic names of 
the ofiicei’s who committed the prisoners 
to custody, on penalty of being punished 
l*or (liboix'dienee or neglect, at the discre- 
tion (if a Court-AFartial. , 

'i’lius, the liberty of t^ie subject under 
JNliJitar}’ law. in as far as is consistent with 
the (Muls of malarial justice, seems to be 
guarded with precautions little inferior in 
their pow('r and ofKcacj’’, to those whieh 
s('eure personal liberty under the civil laws 
of th(' stale. 


'I’he jicnalty of an ollicei’s broakiiu’ his 
arn'st, or lea\ iiig his conlincment, liol’ore 


Pen ikv of 
btc ith ut 
arrckt. 


he IS set at liberty by the ollicer who coji- 
fined him, or by a superior power, is de- 
elan'd to be cashi(ning by sentence of a 


geiK'ral Cpiirt-lVIartiaP*. 
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The I'rosccu- 


^06 


CHAP. V. 

Of the Procedure and Form of Trial before 
a General Court-Martial, 


V 


SECTIO*N I. 

Of the Accusation or Charges. 

.A.S the* King is the prosecutor of all 
crimes, which are ollbnees against the pub- 
lic peace, of which he is the conservator ; 
so is he in a more particular manner the 
prosecutor in military offences, which arc 
violations of his own authority as head of 
the army. In all trials, therefore, before 
a general Court-Martial, the Judge- Advo- 
cate sustains the prosecution in the name 
of the King : and that, hither solely, for 
the cognizance of a breach of the public 

^lilitary 
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Military law, as iu the trial of mutiny, 
desertion, &c. or in concurrence with a 
private prosecutor, who is gencralhf a party 
who has individually suffered an injury by 
the aggression and crime of the prisoner 
to be ti’ied : We say generally y because it 
sometimes happens, that, for the sake of 
public justice, tlic individual who, from 
accidental situation, is ^bcsl accpiaintcd 
with the particular ciivumstauccs of the 
<*rimc to be tried, though it be of a pul)lic 
nature), and who informs as to the niatt^'r 
of accusation, is recjuestcd to sustain in 
court ‘the character of a jiro-jccutor jointly 
with the Judge-Advocate, and to conduct 
the examination of the evidence uj)on the 
part of the Crown: A duty this ol’ great 
moment, though not without its share of 
painful feeling* to the individual who is 
called upon to discharge it : But feelings 
of private concern must ever give way to 
the great ends of public justice ; aiul the 
soldier or officer is unworthy of the cha- 
racter which he“bears, and indeed mate- 
rially culpable, who does not consider, that 

the 
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tlW allegiance he owes to his Sovereign, 
and the inaintenanee of Military law and 
discipline, are his paramount obligations, 
to which he is bound to sacrifice cvefv 
subordinate and selfish cousideration. 

A prosecution may be brought in a 
Court-Martial, at the suit of a person ho 
is biiiv>elf not subject to military jurisdic- 
tion, provided the oflbncc be of a mili- 
taiy nature, amf committed by a person 
under the Military law*. 

Theiiistijuot Although tho .tcriii indictment, in the 

indictnitm. 

limited sense in whicli it is understood by 
the writers on the Law of Lngland, is pecu- 
liar to the courts of Civil jurisdiction, be- 
ing, as Sir William Blackstone defines it, 
“ a written accusation of one or more [ler- 
“ sons of a crime, or misdemi anor, pre- 


* The suigcon of a. jogiment was l.itcly (December 179S) 
|>M)bC(utcd beloie a giMjeial CburUMaitial at Noiuich, at the 
wU n/ tin Coroiut\ loi negket ol duty, m not piojicr 

attention to a sick soldier of that icgiineiit, who died of a 
dysc^nlcry m the hospital. 'I’hc <ldcndant w'as lioiiourably ac- 
tjuitted by ilic Coi.it-Maitial, and tke sentence was approved 
of hy his Mijcst). 


“■ ferred 
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“ ferred to, and presented upon oa^h by a 
“ grand jury yet in its g^ieral and 
proper meanings it is. The libel or specie 
Jication'of a cfiime, of which a person stands 
accused, and against which he is eaiied to de- 
fend Jdmse^ before a cwihpttt&it court . — 
Agreeably to this 'the cMrgc or 

charges on which a pfBiener is to bv tried 
betboih a Court-Martial^ are,, properly 
speaking, an indictn^^t, and must in their 
substance pos3ej»3 all its e|;scnt9iijU|3rquisitcs, 
although in form, the jiudicial pro- 

cedure is less fetteredr^^ peculiar and 
customary solemnities of expression than 
the civil. 

Thus, in whatever terms the accusation 
in the charges may be conceived, it is ne- 
cessary, 

1st. Thai the orhne or ofibnee IwB clearly 
specified and expl%8sed<; and the act or 
acts of guilt jpoknsedly charged against the 
prisoner. 

2d. That the time and place, vt'heti and 
where the crirf^^i;^^ committed, be tet 
forth with aJI'possiblc certainty and pre- 
cision. 


p 


As 



210 


AJT ESSAY 


Chap. r. 

Specific ujon of As all crimes admit of certain degrees 

'■lime. and modifications of guilt, it is essentially 
necessary to the ends of justice, that any 
prisoner who is to undergo trial for a crime, 
should be apprised of the extent and de- 
gree of guilt with which he stands charged, 
and of the particidar'facts of which the 
prosecutor means to bring evidence against 
him, in order tliat he may have a fair op- 
portunity of invalidating the proof of those 
facts by contrary evidclice. As, therefore, 
in a civil court of justice, it would not be 
suflieient to state in the indictment that 
the party is guilty of murder, without 
specifying the particular act of killing or 
slaying a certain person, and the manner 
in which the slaughter was committed ; so 
in trials by Court-lSIartial the charge must 
contain a distinct specification of the cri- 
minal act or acts. Thus, if the crime is 
mutiny, it is not sufficient that the charges 
bear that A. B. is guilty of i^utiny'; the 
particular acts of mutinous conduct in the 
jSlfeonermust be clearly athd distinctly enu- 
jnerated ; as entering forcibly and with 

arms 



>iecf. 1. 


ox MILITARY LAW. 


211 


tinns into a guard-lioiisc, and releasing a 
prisoner ; using certain specified traitorous 
expressions against his Majesty ; or con- 
feniptuous and disrespectful language to- 
wards a superior officer : or oftering such 
and such acts of violence against him ; 
urging his fellow soldiers to resist military 
orders ; pei*suading them to revolt, to the 
enemy. See. In like matter, if the crime 
is abandoning or betmying a garrison, for- 
tress, or post, not bnly must the particular 
post, fortrf^ss, or garrison be distinctly spe- 
cified, but tlie special act of treachery 
described, and the manner in which ituas 
committed*. 

'riierc is one class of oftences, in which 
a distinct specification of the criminal act 
or acts is liibrc particularly necessary, and 
is indeed so essential us to be positively en- 
joined by tlic Articles of War. It is or- 
dained by article 22 of the idth Sect. Art. 

of 


'Iliere nIU^t(says Juilgc Hawkiub) be acctfainf^ of the of- 
fenre committed^ and nothing >natenal shall be taken by 
tendinent or implication; but the i^pmal manner of the u hole 
Jact ought to ho bct foith with ceitauit^. 2. 
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of War, that “ whatsoever coniniissioncd 
“ officer shall be convicted before a gene* 
“ ral Court“]Maiiial of behaving in a scan- 
“ daloiis infamous manner, such as is un- 
“ becoming the character of an officer and 
“ a gentleman, shall be discharged from 
“ his Majesty’s service/’ As this is a crime 
of great latitude of interpretation, and ad- 
mitting both o€ an indefinite Aariety in 
the acts from which such misbehaAuour 
may be inferred, and possibly often of dis- 
crejrancy of opinion Avith re”:ard to the 
degree of guilt that may be attached 
t<) sucli acts ; it is evident that much in- 
justice Avould be tloiie to any jnisoner 
Avho should bo arraigned before a Court- 
JMartial upon a general charge of “ scan- 
“ dalous or infamous behaA'iOur, unbe- 
“ coining the character of an officer and 
“ a gentleman,” Avithout any specification 
of the facts which were deemed to con- 
stitute such gross misbcha\ iour, and Avhich 
possibly the prisoner, if apprised of them, 
either totally disprove, or shew that 
they admitted of such extenuation from 

circumstances 
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circumstances as might alleviate, or alto' 
gether exculpate from the charge. 'Fo 
this Article of War the following wise and 
equitable clause is therefore subjoined. 
“ Provided, however, that in every charge 
preferred against an officer for such scan- 
“ dulous or unbecoming behaviour, the 
** fact or facts on which the same is 
grounded shall be clcaJfly specified.” 

As this is the only instance of a military 
crime in w'hich the Articles of War parti- 
cid.irly enjoin that the charge shall contain 
.1 clear or distinct specification of the facts, 
it might pei'haps be argued, that in other 
crimes such specification is not essentially 
nccessarv ; and it must be owned that in 
practice it has too frequently been dis- 
pensed witli, and a general charge allowed, 
as ol“ mutiny, disobedience of orders, dis- 
respectful conduct to superior officers, 
Ac. But the generality of such charge, 
although it may not be absolutely repro- 
bated by the Military law, or amount to 
a voidance or annulling of the indictment, 
affords in every case a competent and 
• p 3 weighty 
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weighty objection upon the part of the 
prisoner, which he may urge to tlic effect 
of having the charge rendered special hr 
a pointed detail from the prosecutor of the 
particular facts on which it is founded : 
and this reriuisitioii by the prisoner, which 
is founded in material justice, no Court- 
!Martial can Icga^ll}' refuse. In cveny ease, 
therefore, it is iiiost advisable to prevent 
all objection by a clear .‘‘pceification of 
the facts in the charge.^ furnished to the 
prisoner on which he is to be aiTaigned. 

The charges must clearly dc.sigu and 
mark out the person of the prisoner, by 
his name, sirnaim', rank, or station, and 
regiment to which he belongs, &c. as A. I>. 
captain, liejilcnant, ensign, serjeant, pri- 
vate soldier, kc. in the regiment, &c. 

'fhe same minuteness and precision 
ought to be observed in specifying the 
time and place wlum and where the tacts 
charged were committed, whenever it is 
to be thus particular; for such 
sj^cification may in most cases be essen- 
tially necessary towards the prisoner’s dc- 

• fence. 
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fence. One of the most complete and 
conclusive proofs of exculpation is an 
ahhi^ is, when convincing evidence is 
produced to the court that the prisoner ‘was 
in a different place at the time* a\ hen the 
crime is charged to have been committed. 
As to the circumstance of piace, it is in all 
cases possible for the prosecutor to be most 
pointed and specific ; ar^ therefore such 
specification can pever be dispensed with 
in the framing of the charge. But M’ith 
regard to time, there cannot always be the 
lame certainty and precision. Witnesses, 
with no intention to falsify, may, from the 
lubricity of memory, vary in their testi- 
mony as to hours, days, time of the day, 
name of tlje month, &c. and yet be most 
pointed and accurate as to the acts com- 
mitted. The prosecutor therefore wanting 
the same absolute certainty for his infor- 
mation, is allowed some latitude Avith r«- 
bpect to time ; and provided the charge is 
in other respects sufficiently precise, he 
may charge the fact or facts to have been 
committed on such a day of such a month, 

r 4 op 
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or on one or other of the days of that 
mouth, or of the month immediately pre- 
ceding, or that immediately inking* 
But as this is an indulgence granted only 
from necessity, so in no case where it is 
possible for the prosecutor to mark tlie 
time with certainty and precision, ought 
he to ‘ be allowed such latitude as that 
above mentionec|, as it deprives the pri- 
soner of all opportunity of proving an 


It IS nor ncccs* Although no crimes oj: offences arc eog- 
sptmll^ to the niitablc by a Court-Martial, unless those 

Articksof * 11 1 1 1*1 

War, 5.C whu'lx Bxc Cither bpecially declareo to be 
such by the Articles of IVar and Mutijiy- 
act, or fall under the general description 
of disorders or neglects to tlie prejudice of 
military discipline ; it is not customary, 
i^pr is it necessary, in drawing up the 
chargeil against an offender, to refer to 
^^ny particular Article of War, or clause 
of tlie Mutiny-act, of which he has been 
f of a breach. Sucji reference can 
er no good purpose, but might often 
!^ad to cavilling and captious objection. 

* The 
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The specification of the ctimifihal act is suf> 
iicient intimation to the prisoner that his 
oifenee is considered by the prosecutor to 
be a breacU of the Military law, and it is 
always competent for him to dispute its re- 
levancy, and to call upon the prosecutor 
to shew in what respect it falls under the 
prohibitions of that law.^ 

A true copy ^ the chisrges on which the Copy of the 
prisoner is to be tried, must be furnished bt to 
to him b}* the Judge-Advocate, in such * 
time before the meeting of the eourt, as 
that he may have full opportunity for pre- 
paring himself for his defence, that is, for 
collecting such evidence, either ora! or 
written, as may be necessary for his excul- 
pation, or for redarguing the proofs of the 
charges ; for the advising with his counsel 
on all points touching the conduct of the 
trial, objections to tlie utembers of the 
court, competency of the witnesses, &c. 

After the charges have been thus fur- 
nished to the prisoner, itis not qoiUpeftent 
for the Judge-Advocate or the prbsecutor 
to make any alteration on them, cither in 

substance 
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substance or in form, when they come be- 
fore the court. If a material alteration 
occurs to be made before trial, the coiisent 
of the commander in chief, or of the per- 
son on whose warrant the trial is to pro- 
ceed, m ust be obtained for tlmt alteration, 
of hich likewise the prisoner is entitled to 
have the most tamely notice that can be 
«xi\en to him. r 

SECTION II. 

Vom of Constituting the Court. 

^?«irhfhr Courts-Martlal being as- 

serablcd either by the direct authority of 
the Sovereign, under the royal sign-ma- 
nnal, or by warrant of a general ofticcr to 
whom that special power has been dele- 
gated by tbe'lSovereign ; such authority or 
warraot is directed to the person appoint- 
ed juPofficiate ^ president of the court, 
ahpthe day, hour, and place of meeting 
arc therein specified. In warrants under 

hjs 
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his Majesty’s sign-manual^ the whole mcm- 
• bers of the court are frctjuently, though 
not always named, and the uaiTant is in- 
timated to them by the Judge-Advocate 
or his deputy. In those issued by com- 
manders in chief, the intimation to tlie 
members is commotfly given by the adju- 
tant-general to tlie conynanding officers 
of those regiments from<svhicli they arc to 
be chosen. • 

All trials before Courts-Martial, like 
those in the civil courts of judicature, are 
condpeted publicly, and with open doors ; 
and in order that this jniblicity of trial 
may in no case be attended with tumult, 
or indecoium of any kind, the court are 
authorised by the Articles of AVar, to pu- 
nish, at their discretion, all riotous or dis- 
orderly proceedings, or menacing words, 
signs, or gestures, used in their presence. 

The president and the whole members pns„„er 
of the court being assembled on the daycomf.^*‘"‘* 
appointed for its meeting, and intimation 
having been previously given for all the 
necessary witnesses to attend, the prisoner 

is 



J20 


ESSW 


Chap. V. 

is brought into court, and called to the 
bar by his nam® ; and although till that 
]:)criocl he may have been in close impri- 
>>o nicnt, and even in irons, he must ap- 
pear there unfettered, and without bonds 
of any kind ; unless (as the ancient law 
and custom authorise) when there is dan- 
ger of escape or^'cscue*. The president 
now delivers tlie v/airant for holding the 
court into the liands of ,the Judge-Adyo- 
eat-^, who reads it aloud, as also his own 
warrant for attending as prosecutor and re- 
corder of the court. He then calls over 
the names of the wliolc members, who arc 
desired to lake their places according to 
their rank in the army, and the dates of 
their commissions, arranging themselves 
in that order, alternately on the right and 
left hand of the president. 

Privilege of Judge- Advocate then demands of 

prisoner, whether he has any objection 

J^rcngc."^ against, or chnllenge to make of any of 
thQ members present; and,if he has, he is 
required to state his cause of challenge, on 


Ilriwkms PI. 


which* 
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which the president and incinbers must or- 
der tlic court to be cleared, and deliberate 
on the import and validity of the same. 
In the trial of crimes before the Ci\ il 
courts, the Jraw of Kngland allo»vs to the 
prisoner a right of itcremptory challenge, 
that is, of positively disclaiming such ami 
such persons (to a certain number)4.o be oF 
the special jury, without*an\ cause or ob- 
jection shewn. In Courts-Martial, how- 
ever, there is nt> such liberty allowc'd ; 
'rh(i prisoner must assign his cause of ^ hal- 
lenge, of the relevancy or validity of 
which, the members arc themsehes the 
judges.'* 'J’hc ino^'t valid caust's of chal- 
lenge, 

WiitiMS <di M.iiImI lav li.ivi* cliflercd on thi'> point. Mi 
\<I\C 5 in hfs ticatiM' </ii < holda. tliat tiit" pii- 
•ionc*! bch»Te u (’uuil-^laiti.il is cntitlcJ to the •same privilege 
<>t' peiejnptoj> ihallcngo; th it is, uitlumt •shcv.ino c<tusr, as 
the piisoiiei beioie a civil tiibiin.il. But this opinion becinstu 
rest on no founder ion of leason, or aulhoiity fioiii practice. 
I'ho piivilege in Civil roints is limited to the meinheis of tlic 
jury, but does not e\teiid to the judi^es, who are swoin to ad- 
minister iinpaitiul justice. The members of a Couit-lNfartiul 
me not only jurymen, but judges; and they take a similar 
oath. The peuoinptoiy challeug** of a iiuiubeu of juiymen can 
be* attended with no incomi nience, bccaust' tlu*^ may be in- 
stantly replaced 1>\ an equal number of oliu'i'' ; hut thi^, with 

reija s d 
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lengo, are, suspicion of prejudice or malice, 
and infamous character. I'lie suspicion of 
prejudice may be reasonably inferred 
‘ a<ruinst a Juror, from the circumstance of 
iicar relation to any person or party in- 
jured by the crime of the prisoner, or bav- 
ins; an interest in the cailse, whereby lie 
may bp U‘d to wish the condemnation of 
the prisoner. At such causes of prejudice 
lire various in tlfeir degree, it is in the 
breast of the inenibers, ‘as judges of their 
validity, to give them what weight they 
may conceive they are entitled to; nor 
r*an any general rule of decision be pre- 
scribed. ‘ 

As previously to the assembling of a ge- 
neral Court-Martial, it sometimes happens, 
that a court of enquiry is appointed, for 
the purpose of determining Avhether there 
appear sufficient grounds for bringing the 
person accused to trial ; and it is allowed 

regard to the members ef a Court-IVXartia), would frequently 
be ii^)6ssible; and thus t)ie ends of justice would be entirely 
defca^d, lnnn<*inorial usage has giveft the one practice a so- 
lid feundution in the common law of the country; but there is 
no u‘»ago or practice in favour of the other. 


to 
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to such court of enquiry, to call befort; 
them, and examine, all witnesses, both iu 
support of, and defence against the accu- 
sation, and report their opinion of the 
grounds of char^jc; it has been questioned, 
whether the mjepibcrs of such court of en- 
quiry are thereby incapacitated from be- 
ing afterwards appointed to sit on q, Court- 
Martial lor the trial a prisoner ou 
whose cause they have* already reported 
their opinion. A* court of enquity bear- 
ing a near affinity to a grand jury, and 
the law being precise on that point, that 
no grand juror wfio has found a bill of 
indictment against a prisoner, ’can he a 
member of the petty jury on the tual of 
that prisoner, or even on the trial of ano- 
ther, wherein the same matter is in (^ues- 
tion :* it seems to be thence, with much 
reason concluded, that it is sutficient 
ground for challenging the member of a 

* 2Jth r.dw. III. c. 3. 8th Hen. IV. 2- PI. 4. Coke upon 
Littleton^ 157- It is e\eii held to be law, that li a grand 
juryman, who was one of the indictois ui the same cauoc, be 
ie*tuined upon the petty Juiy, and Jo not chalknoc himself, 
he shall he fined Hale's Hist. Coni I. 2. 309* 

general 
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general Court-Martial, that he had given 
his opinion of the cause in a previous court 
of enquiry : for although the qieinbers of 
a court of enquiry do not actually pro- 
nf>unce a sentence upon the cause, having 
no powers to compel the attendance of 
witnesses, nor to examine thfem upon oath; 
and, i\i fact, only report their opinion, 
i\licthcr there a\>pears sufheient ground 
lor bringing the Accused person to trial : 
yet cvfu . that oi»inion is derogatory from 
absolute impartiality, a natural bias thence 
arising to support and justify it on the 
final trial. 

8o jealous is the law of the perfect im- 
partiality of jurors, that it is allowed to be 
a good cause of challenge, that the juror 
has been heard to give his opinion before- 
hand, that the party is guilty, 2. Haw. 418; 
and a similar groun^l of challenge against 
the member of d Court-Martial tvould, 
without doubt, be sustained. 

IMuch more would it be a sufficient 
t^found of challenge against the member 
of a general Court-Martial, in an appeal 

from 
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from the sentence of a regimental court* 
that the same person had been one of the 
judges in the latter. 

'I’wo causes of challenge impossible to be 
over-ruled, are, the charge of corruption 
or bribery, verified by competent proof; 
and malice or hostile enmity* expressed by 
word or deed, against the prisoner. In- 
famous character is likewise a most relc- 
Vant ground of challenge; but as this ob- 
jection admits of no precise definition or 
description, it would be necessary, wherc- 
cver it is moved, that the facts or reasons 
on which it is founded, should not only be 
specified, but instantly verified or proved. 
I’lius, a juror may be reasonably chal- 
lenged, on the head of infamous character, 
who has 'been tried and convicted of a 
crime; but the proof of that fact must be 
produced in court, that is, the record of 
his conviction. 

The privilege of challenging is mutual 
to the prisoner, and to the' prosecutor; for 
there may be sources of prejudice in fa- 
vour of the prisoner as well as against him, 

Q and 
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and urgent nioti\'es that may sway to ac- 
quit, as well as to concleinn. 

\V'herc the prisoner ami prosecutor de- 
cline to challenge any of the members, 
or where the causes of challenge have been 
tlisallowed, the Judge- Advocate proceed^i 
to administer, first to the president alone, 
and afterwards to the nicmbersof the court, 
tlie oath prcscriljcd b}' the Aliitiny-act and 
Articles of >Var. The oath is taken by 
each person holding his‘ right hand upon 
the I'h angelists, repeating the words after 
the Judge-Advocate, and, finally, kissing 
the book. After the oath has been ad- 
ministered to the whole members, the pn*- 
sident administers to the Judge-x\d\ocate 
the particular oath of secrecy n'cpiired t() 
be- taken by him. 

'I’he oatli to be taken by th(‘ president, 
am^ inemljcrs, contains a two-fold obliga- 
tipii. of secrecy. 1st, That the juror shall 
not divulge Uie sentence of the court for a 
lulled time, “ until it shall be approved 
lisof by his Majesty, or 'by some person 
“ duly authorised by him;” and 2d/y, that 
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he shall not, “ upon any account, at any 
** time whatsoever, disclose or discover 
“ the vote or opinion of any particular 
“ member of the Court-Martial, unless 
“ required to give evidence thereof as a 
“ witness, by a court of justice, in a due 
course of law.” Both these obligations 
have their foundation in reason and good 
policy. No sentence of a Court-Martial 
is complete or final, until it has received 
his Majesty’s approbation, or that of the 
commander, by whose warrant the court 
is assembled. Cntil that period, it is, 
strictly speaking, no more than an opinion, 
which is subject to alteration and reversal. 
In this interval, the communication of that 
opinion could answer no ends of justice, 
but might in many cases tend to fiustrate 
and defeat them. The obligation to per- 
petual secrecy with respect to the votes or 
opinions of the particular members of the 
court is likewise founded on the wisest po- 
licy. The members of a Court-Martial 
cannot boast the same independence on 
the Crown, and consequent immunity 

Q 2 from 
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from influence, as the jud^^es in the ordi- 
nary courts of law*. The officers who com- 
pose a military tribunal, arc all neces- 
sarily tlepcndcnt for their preferment on 
the Crown, and its ministers. They are 
even, in some degree, under the influence 
of their General in chief: powerful mo- 
tiv^es <Sf opinion, and wdiieh might some- 
times lead astray a w'eakcr mind from the 
direct path of justice. I’liis danger, thert'- 
fore, is best obviated by the confidence 
and security which every man' possesses, 
that his particular opinion is never to be 
d i vulgcd . A nothev i cason, of vet a stronger 
nature, is, that the individual members of 
the court may not be exposed to the re- 
sentment of parties, and their connnec- 
tions, which can hardly fail to be excited 
by those sentences which it is often neces- 
sary for Courts- IVIartial to pronounce. Tt 
may be necessary for officers, in the couree 
of their duty, daily to associate, and fre- 
qtlently to be seat on the same command 
ir service, with a person against whom 
they have given an unfavourable vote- or 

opinion 
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opinion in a Court-Martial. The publicity 
of these votes or opinions would create the 
most dangerous animosities, equally fatal 
to the peace and security of individuals, 
and prejudicial to the public service. 

The oath which is taken by the Judge- ouh of % 
Advocate contains no obligation to seere-wtt' 
cv, until the sentence sli^ll have rAceiied 
the approbation of his IVfajcsty, or that of 
the Commander in Chief; because it may 
be of material importance, that previously 
to that approbation, the opinion, of the 
Judgc-Adi’ocatc, with regard to the pro- 
priety, justice, and legality of tlic sen- 
tence of the court, should be known to 
that power to which belongs the privilege 
of ratifying, or of suspending, and order- 
ing a revisal of that judgment. But as the 
law dispenses with this positive obligation 
on the Judge- Advocate only for a particu- 
lar and necessary purpose, so, in all other 
respects, he will certainly consider him- 
self^ though not^bound by an oath, yet re- 
strained by the equally powerful tie of 
honour, from an unnecessary and impro- 

Q 3 per 
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per discloMire of the opinion or sentence 
of the court; wliich, if allowed, would, 
in fact, render useless the positive obliga- 
tion of the members to secrecy. I’ho 
Judge-Advorate, is bound by oath, how- 
ever, as well as the members of the court, 
to maintain the strictest secrecy with re- 
gard td'tlic voteSjOr opinions of individu- 
als, fpr tlic samp reasons of expediency 
and good policy. 

These oaths, which arc taken pre\ iously 
to tilt' Court-A [art nil’s proceeding to any 
trial, form in, fact, tlie essentials by A\hich 
the court is ctUHtiluted; they theVefoie 
create an obligation, which is binding on 
all the mcmbei'S, until it is finally dis- 
solved. It is, on that account, unneces- 
sary and improper (for all unnecessary 
oaths are improper), for the same, Court- 
Martial to repeat the ceremony of taking 
these oaths for evpry new trial. The wri- 
ters who have maintained this opinion, 
haa'c grounded it on the words of the 
given by the Judge-Adiocate, pre- 
vious to the oath of the members ; “ you 

“ shall 
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“ .shall well and truly try, and dclcrinino. 
“ arcording to \'our evidence', in the matier 
“ now bclore yon/’ IJut, iii the first place, 
the term matter being gcneiie, will appl\ 
to every subject of criminal prosecution 
whicli is to be tried by the court: and, sc- 
condJ 3 ', in the particular oath uhich fol- 
lows, and w'hich is taken by eacl» of the 
members, the words arc entircly^ general, 
ajiplying to their duly as judges; with 
n inch character* they continue invested, 
till the whole trials are finished, and the 
<*ourt is dissohed. It has been urgerl, in 
opposition to this doctrine, that tlieprixi- 
legc of challenging the mcinb’ers of the 
t'ourl being competent to every prisonei*, 
and custom requiring that such challenge 
should be made before the members are 
sworn; if that form were not to be re- 
peated in the commencement of every new 
trial, none could avail themselves of the 
right of challenge, but the first who was 
arraigned. Hut there is no reason of jus- 
tice, or of common sense, that should pre- 
clude a prisoner from chi^cnging, on suf- 

Q 4 ficicnt 
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ficicnt cause, any of the members after the 
court is sworn ; provided he had no op- 
portunity of moving his objection hcfoi'c 
that form was gone through. An objec- 
tion cannot be said to be waved, which 
the objector had no pOAver of urging. — 
Nay, let the case be figured, that a pri- 
soner hod positively declined to ehallcnge 
any of the mt'inhcrs of the court, as being 
ignorant at the tilne of any competent or 
just objection ; in consequenee of which, 
the whole mtunbers arc* solemnly sworn, 
and the trial is entered upon; and after- 
wards a most just cause of challenge Comes 
to the prisoner’s knowledge, emerging per- 
haps from the evidence itself; can any 
doubt be entertaim d that such ehallcnge 
would be good to the prisoner? it may, in 
practice, be held incompetmit to challenge 
a juryman after he is sworn ; but admitting 
this to be the practice with respect to 
juries (for which, however, there appears 
t<5^tbe no sulHcicnt reason), the analogy 
does not hold good between a jury which 
is chosen anew* for every particular trial, 

and 
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and whose functions begin and end with 
that trial, and a Court-Martial, which, 
where many offences are to be tried, is, by 
the terms of the warrant for its constitu- 
tion, authorised “ to hear, examine, and 
“ give judgment in all such matters as 
shall be brought before them.'’ 


S K C T I O N III. 

Arraignment and Trial of the Prisoner. 

The Court being now regularly consti- incident* to 

, arraignment. 

tuted, and every preJiminary form gone 
through, the Judge-Advocate, as prosecu- 
tor for the Crown, desires the prisoner to 
listen to the charge or charges exhibited 
against him, which he reads with an audi- 
ble voice ; and then the court asks the pri- 
soner, “ Whether he is guilty or not guilty 
of the matter ^f accusation?” 

Thus arraigned, the prisoner may either, 

Imo. stand mute, that is, refuse to answer, 

or 
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or answer foreign to the purpose; or, Srfoj 
confess the fact of which he is accused ; or, 
Stio, j)lead not gtulty to the charge, 
stanj^gmutc. If the prisoner stands mute from 

obstinacy and deliberate design, dr answers 
impertinently and foreign to the purpose ; 
the court will, in the first place, endeavour 
with whsdom ancj temperance to overcome 
his obstinacy, by setting before him the 
dreadful consequence which awaits him, 
and which is nothing less than immediate 
conviction and sentence *. If all eiidea- 


^ By the anclout law of Knoland, in cases of treiisoiu 
and in petty felonies and inisdcineanoi's, the prisoner’s standin/v 
mute was equivalent to a conviction ; but in other felonies the 
punishment of pressing the prisoner to death under an ininien''e 
^yeight of iron, (t<'rnu*d panvfoifi‘ rf (Iurv\ was aiitiiorised in 
the case of standing mute from obstinacy, 3d /.dw, I. c.8‘J. 
And this barbarous puiiisliiiicnt, though rarely put in executi<»n 
in tlie.se latter ages, continuoci lo be authori.sed by law, till it 
was solemnly abolished by statute 1‘Jtli George 111 . c, CO- 
vliich enacted, that every pci>on uho being arraigned for 
felony or piracy, shall stand mute, or not directly answer to 
the offence, shall be. convicted of the same; end the same 


and execution {with all their consequences in every 

E l) shall be thereupon awarded, (as if tin* person had been 
led by verdict, or confession of the crime. BladiMovi ^ 
b. 4. c. 25. 


voiir 
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vour to this purpose is unavailing, the 
court must proceed to give judgment, as if 
the prisoner had been regularly convicted 
on the completest evidence. 

But a prisoner may stand mute from 
natural impediment, as the want of the 
faculty of speech. It very rarely happens, 
liovvever, that persons labouring unc?or that 
misfortune, have not the power of express- 
ing tlieir meanin^g by intelligible signs, 
unless they want the use of reason. Where 
tlicrefore a prisoner is arraigned, who, by 
some supervening disease, has lost the I’a- 
culty of speech ; (for we can hardly su|>- 
pose a person dumb from his birth to be 
in a situation that subjects him to Military 
Law), it w'ould be necessary, in the first 
place, to make him clearly understand the 
full import of the charges on which he is 
to be tried ; and afterwards to obtain from 
him, by the most intelligible signs, a clear 
and unequivocal assent to, or denial of the 
matter of accusation. . If this should be 
found impracticable, and there should be 
the smallest cloubt with regard to his mean- 
ing 
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ing and intention, he must be presumed to 
have pleaded Not guilty ; and the trial must 
proceed in every respect as if he had ex- 
plicitly done so. Indeed, in every case 
where the prisoner cannot express his 
ineaniiig by words, it is the safest course, 
and surely the most huma,ne, to presume a 
dcni!ilV)f the charge, and to proceed to trial 
accordingly. Sir William Blackstone, how- 
ever, observes*, that it is a point yet unde- 
termined, whether judgment of death can 
be given against such a prisoner who hath 
never pleaded, and can say nothing in ar- 
rest cf judgment. 

When an ill A pi’isoncr’s iffnorance of the language 
in which he is arraigned, and in which 
the trial is to be conducted, may bring him 
into a predicament somewhat similar to 
that of standing mute to the charge. In 
such case, it is necessary that a neutral per- 
son of ability and discretion, who is equal- 
ly skilled in both languages, should be 
sworn, to interpret berivpen the prisoner 

and 


* Blackstone, b. 4. r. 25. 
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and the prosecutor and court. Tliis inter* 
preter must, in the first place, explain to 
him distincly the import and substance of 
the charge, and deliver to the court his 
answer to the accusaiiou; and during the 
whole course of the trial, lie must translate, 
for the benefit of the prisoner, the import 
of the evidence of each of the wit*iesscs, 
and put such questions as the prisoner shall 
suggest, either in the way of cross exaniina* 
tion of the evidence for the prosecution, 
or directly as exculpatory proof. 

2(io. If the prisoner plainly and ex])li-Confe<rmg 
citly confesses the crime with which he is 
charged, nothing remains for the court but 
to pronounce judgment ; but as, in such 
circumstances, the awarding of a capital 
or most 'rigorous sentence is peculiarly 
painful, the court, not only for the ease of 
their own minds, but in humanity to the 
prisoner, who may perhaps be influenced 
by an illusive hope of mercy, will not wil* 
lingly record such confession, or jMrcclude 
the unhappy criminal from ample time 
and opportunity of retracting it. If, in-* 

deed 
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deed, the special facts and circumstances 
of criminality be set forth in the charge 
or indictment, and the prisoner shall vo- 
luntarilj'^ and freely make a confession 
of his guilt of the whole of those cir- 
cumstances, though fully certified by the 
court of the cpnscciuence of such con- 
fessioiv, it would seem that all further in- 
vestigation is of course superseded : But 
if the charge contains only a general de- 
scription of the crime, ‘(as, for example, 
that the prisoner is guilty of mutiny, with- 
out spccityiug any particular acts) it would 
then be competent to the court, and indis- 
pcnsibly their duty, notwithstanding the 
prisoner’s confession of guilt, to inform 
themselves, by the examination of wit- 
nesses, of the particular act or acts, with 
all their attendant circumstances, which 
might either extenuate or aggravate the 
crime ; and of which, therefore, a full 
knowledge is necessary to direct to the 
measure of punishment. In all such 
^ses, indeed, i:^ a criminal court is influ- 
enced, as it ever ought to be, by the equi- 
table 
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table consideration of duly proportioning 
punishment to the degrees of ofFence; rea- 
son and humanity will plead with equal 
force in their breasts for a mitigation of 
the doom of a penitent and confessing 
offender. The essence of a crime is the 
animus or intention with which it is com- 
mitted, and the malignancy of that animus 
is the measure of its, atrocity. But most 
assuredly the mind of tlutt offender is less 
obstinately and fnveterately malignant, 
who, under the strong impression and con- 
sciousness of his guilt, explicitly avows it, 
and throws himself upon the mercy of his 
judges, than of him, who, guilty of the 
same crime, has the hardihood to persist in 
a denial of his guHt, and boldly to abide 
the issue*of a trial. 

3tio. But the most customary plea of a General issue, 

* not guilty. 

prisoner, and always the most desirable, 
is the general issue, or tliat of not guilty of 
the charge : And this plea must be simple, 
and without qualification or justification ; 
that is, an absolute denial on the part of 
the prisoner of the crime wJiich is laid to 

his 
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his charge. This cannot be better explain- 
ed than in the words of Sir William Black- 
stonc, which, though relating, strictly 
speaking, to trial before the civil courts 
of justice, are equally applicable to 
Courts-Martial. “ In case of an indict- 
“ incut for felony or treason, there can 
“ be do special justification put in by way 
“ of plea. / As on an indictment for mur* 
“ der, a man cannot plead that it was in 
“ hia^own defence against a robber on 
“ the highwa,y, or a burgler ; but he must 
plead the general issue* not guilty, and 
“ give this special matter in evidence. 
“ For, (besides that these pleas do in ef- 
** feet amount to the general issue, since, 
if true, the prisoner is most clearly not 
“ guilty), as the facts in treason are said 
to be done proditori^^ et contra lig€anti<jc 
“ suce dehitumi lind in felony, that the 
“ killing was done these charges* 
“ of a traitorous ot*. felonious intent, are 
** the points and t)ie gist of the in- 
^ dictment,^and must boanswered directly 
by the general nega^ye> not guilty ; 

“ and 
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“ and the jury Upon the evidence will take 
notice of any defensive matter^ and give 
their verdict accordingly, as effectually 
“ as if it were or could be specially pleaded. 
** So that this is, upon all accounts, the 
“ most advantageous plea fpr the priso- 
« ner -«/' 

But a prisoner who neither stands mute, 
confesses the crime, nor pleads not guilty 
to the charge, may, immediately upon his 
arraignment, offer certain pleas in bar of 
the trial ; as that he haS been formerly 
tried for tlie same individual act or acts of 
crime; which, if verified by production of 
the record of his acquittal or conviction, 
or even by other sufficient evidence, must 
be efl’ectqal to quash the trial. It may be 
easily understood, however, that the plea 
of a former acquittal can be of no avail, 
if the new trial is brought in appeal of the 
judgment of the court 'which had 
nounced the sentence Of acquittal. A par- 
don of the crime/or which the prisoner is 


* Blaclcstone, b. 4. c. 26. 
R 


arraigned. 
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armigned^ is likewise a vali4 
of the trial. Nor is it to be doubted, that 
a promise or assurance of mercy given 
on the condition of becoming evidence 
against-^an accomplice, or a criminal, who 
is tried for the same offence^ would be ad- 
mitted by the court as an effectual bar 
of the trial of jthe person who pleads it, 
and verifies his plea. 

But with respect to these pleas in bar of 
triah it is proper to remark,, that although, 
if admitted, they are^.couclusivc in favour 
of the prisoner, they are not, 4f repelled, 
conclusive against the person who urges 
them ; that is to say, if the court shall de- 
termine against him upon the plea in bar, 
he shall not be thereupon immediately con- 
victed, but shall still be at liberty to resort 
to the general issue, or the plea of not 
guilty of tlie charges For the law,” says 
i^ackstonc, " allpt^^ many pleas by which 
“ a . prisoner may. escape death, but only 
^he plea iii coiiseqnea^ of which it can 
be indicted, viar. on general issue, 

after 
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** aft^r an impartial examination and dis- 
“ cussion of the facts**" 

A prisoner, moreover, may validly ob- 
ject to the jurisdiction of the court, if it*‘““' m 
appear that they have no proper authority 
for taking cognizance of the crime ; as if a 
soldier were arraigned before a Court-Mar- 
tial for a crime cognizable only % the 
civil courts, or arraigned before a regi- 
mental Court - Mprtial upon a capital 
charge. It would likewise be a valid ex- 
ception to the jurisdiction, that the court 
did not consist of the requisite number of 
members, or that these were not of the 
requisite rank to sit upon the trial of the 
prisoner : as, if a lieutenant or ensign were 
appointed to sit on the trial of a field offi- 
cer, contrary to the regulation of the Mu- 
tiny act. 

The prisoner /having pleaded the genets Tnai, 
ral issue of not guilty, the prosecutor pro- 
ceeds to adduce his evidence in support of 
the charge, by 4he examination of wit- 

' * nook<^ C..26. 

R 2 


nesses, 
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nesses, and the production of such written 
documents as tend to substantiate and 
prove the matters of accusation ; a list of 
the witnesses having been furnished to the 
prilibher previously to the trial, that he 
may be a\yare, and have full time to de-* 
liberate on any objection that may lie 
against their adrtiissibility, or prepare him- 
self to encounter their testimony by con- 
trary evidence. « 

If the accusation resolves itself into a 
vax’iety of distinct articles or charges, the 
court will allow the prisoner his. option 
whether to urge his defence and examine 
evidence separatel3^ to each article, or to 
enter upon the general proof* of exc ulpil- 
tion after the prosecutor has gone through 
the whole of his evidence in support of 
the charges. mode of proce- 

dure Tseems thC' ih’^e eligible where the 
prisoner is charged with several distinct 
and separate crimes; as if, ‘for example, 
the same person were efasi^ed in the same 
^lUPusation with disojp^^^hce of orders, 
embezzling of stores, and encouraging 

mutiny : 
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mutiny ; the- latter mode seems preferable 
%vhere the charges, though consisting of 
separate acts, either amount to the same 
crime, or are intimately connected together, 
as false musters or false returns, mad^ at 
different times ; various acts of embezzBhg 
of pay, of clothing, and of forage, &c. 

In order to maintain regularity in the 
proceedings of the court, *the witnesses in *''**“*“' 
support of the charges are first examined 
by the Judge advocate or prosecutor, and 
when he has finished his inteiTo gatorieSii 
the prisoner is allowed to cross-question, 
that is,^ to put any relevant questions that 
may occur to him, arising from and rela- 
tive to the evidence already given. When 
the prisoner has finished his cross-question- 
ing, the oourt put any questions that they 
may think proper, in explanation of what 
has been already swq^c^ Jp farther proof 
of the articles of cha^i^l ^ 

Each 


. X > ' 

* It is of hnportaneo l^t this nile,.\rbit;h is common to all 
criminal courts, should ||e.8trKtly observed. A deviation from 
it derwiges the chain («f ’'ei^tfence, and introduces perplexity 
' r$' and 
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Each witness, previously to his exami- 
nation, is sworn by the Judge-Advocate 
upon the holy Evangelists, to declare the 
truth, the whole truth, and nothing but 
the truth, in so far as shall be asked of 
him upon the trial. 

be'^Sn'dTvn The Judge-Advocutc, who is the record- 
m writing. coui’t, takcs down the whole evi- 

dence in writing from the mouth of the 
witnesses; beginning eacrh testimony with 
the name and designation of the witness, 
and noting whether he is an evidence for 
the prosecutor or the prisoner ; as, “ A.B. 
“ Lieutenant in the regiment of 

“ infantry, a witness for the prosecutor, 
“ solemnly sworn and examined, deposeth 
“ as follows.” The evidence is most usually 
taken down in the way of question and 
answ'er, each interrogatory denoting the 
party who puts it; vgs, Q. by the prosecu- 
tor : Q. by the court ; Q. by the prisoner. 


and confusidh into the record of the proceedings. See Lord 
just observation to that purpose, on the trial of 
Siron before the House of Peers, State Trials, vol. x. 


Some- 
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Sometimes, however, a witness gives his 
testimony in tlie way of narrative;, in 
which manner it must likewise be taken 
down in writing, the recorder adhering as 
nearly as possible to the very' words of the 
witness. v 

After a witness has delivered his evi- 
dence, and it is taken down in yrriting 
by the clerk or recorder 6f the court, the 
witness may with propriety demand that 
it shall be read over to him, and he will 
be allow'ed either to explain his meaning, 
if he conceives it to be imperfectly or 
ambiguously expressed, to supply ■ any 
omissions which he has made, onto rectify 
any errors into which he may have fallen 
through baste or inadvertence. So like- 
wise, if %iich inaccuracy, omission, or er- 
ror, should be remarked by the court, they 
will order the depositioh^of the witness to 
be read over, and wiftiput such additional 
questions as they judge requisite for its 
correction or explanation. 

No witness permitted to read his evi- 
dence in delivering it to the court ; for this 

R 4 . might 
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might give room for subornation of evi- 
dence, against which every court is mpst 
anxious to guard, by the preliminary ques- 
tions, whether the witness has been in- 
structed what to say, or received any re- 
ward, or promise of reward, for giving his 
testimony. Although, however, the wit- 
ness is^not allowed to read his evidence, 
it is not illegal ‘or improper, in circurn-f 
stantial cases, or*in cases where dates arc 
to be detailed, of matters of account, for 
the witness to make use of written notes, 
for the aid of his memory, and for the 
greater precision of his testimony. , 

Witnesses The more effectually to guard the purity 

muM he exa- ^ ® , 

mintd apart. 01 thc cvidencc, tliosc who are cited to 
appear as witnesses are not allowed to be 
present in court during the examination 
of any of the previous witnesses, as this 
circumstance would qf itself afford a valid 
objection to theif testimony, being aspecies 
of subornation*. It is proper, therefore, 

that 

'iWi am well aware, that this rule, M hich appears to be es- 
sential to the fair investigation of truth, is so little attended to 

in 
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that in the commencement of the trial, 
and indeed in the outset of every day’s 
proceedings, the Judge-<Advocate should 
give warning to all who are cited as evi- 
dences, and M'ho may chance to be pre- 
sent, to retire, and not to enter the court 
till they are otficially called upon to be 

sworn and give testimony. 

• 

in the practice of the civil courts in Ei^gland, that, unless wlien 
the request for a septirute* examination is inculc by a party in 
the cause, the whole witiil^sses, in criminal trials, are allowed 
to be present in court, and to listen to each other's evidence. 
If a party demands that the witnesses bo examined apart, it 
is granted him, att an indulgence from tJie c ourt (Sec State 
Trials IV. 754', and V. ^O.) But this, so far from being of the 
nature of an indulgence, is a claim of right ; aqd if not urged 
by the party, the court, for its own sake, and for the great 
ends of truth and justice’, ought carefully to attend to it. It 
is astonishing that the impropriety of the contrary practice 
should not bje universally acknowledged. If a witness is not 
allowed to read his evidence, from a just suspicion, that what 
he deposes in tliat manner may have been suggested to him or 
dictated by others, is there not a similar ground of suspicion, 
that the depositions of the preceding witnesses, and the detail 
of facts delivered by tliem, may have their influence pn his 
mind, and aid him in the framing of his own testimony ? I 
have stated in the text that doctrine which is agreeable to the 
law and practice of Sctitland, which is founded on the maxim 
of the Roman law, Testes in secreto audiendL Hdnccc. El. Jur, 
Civ. L. 14. Cod. de Testibus ; and which ought to be universal, 
it is founded in wisdojn, good sense, and material justice. 

Courts- 
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Counsel, ifai- Coutts-Martial being in genenil com- 
court Martial, posed of 01611 of ability aiid discretion, Iwat 
who, from the nature of their profession 
and general mode of life, are not to be sup- 
posed versant in legal subtilties, or abstract 
and sophistical distinctions ; and the cases 
that come before them giving rise to few 
qucsti()ns of law ; it has hence been con- 
sidered as founded in established usage, 
that counsel or professional lawyers, are 
not allowed to interfere ?n their proceed- 
ings, or, by argument or pleading of. any 
kind, to endeavour to influence cither their 
interlocutory opinions or final judgment. 
I'his is a most -wise and important regula- 
tion, nor can any thing tend more to se- 
cure the equity and wisdom of their deci- 
sions:'^ For lawyers bfcing in gCTieral as 
utterly ignorant of Military law and prac- 
tice, as the metubei’s of Courts-Martial are 
of civil jurifej^dence and the forms of the 
ordinary oburtsj^ so nothing could result 
froi^vthe collision of such warring and con- 
t jip tetory judgfiijents, butttiextricable em- 
^Pritesment, or rash, ill-founded, and ille- 
gal decisions. 


But 
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But although it is thus wisely provided, 
that professional lawyers shall not interfere 
in the proceedings of Courts-Martial, by 
pleading or argument of any kind, it is at 
the same time not unusual for a prisoner 
to request the court to allow him the aid of 
counsel to assist him in his defence, cither 
in the proper conduct of his exculpatory 
proof, by suggesting fit •questions to the 
witnesses, dr in drawing up, in writing, 
a connected statement of his defence, and 
observations on the general import of the 
evidence. This benefit the court will ne- 
ver rqfuse to. a prisoner ; because, in those 
unhappy circumstances, the party- way ei- 
ther want ability to do justice to his own 
cause, or may be deserted by that pre- 
sence of mind which is necesssury to com- 
mand and bring into use such abilities as 
he may actually po^sc^. this situation, 
however, tlie prisoner’s Cdilnsel who pro- 
perly understands his duty, will see that it 
is his part not to embarrass, to teaze, or to 
perplex the court, butrrathervto conciliate 
their favour, by widely regulating the con- 
duct 
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duct, of his client; not to force the dis- 
cordant and unsuitable axioms and rules 
of the civil courts upon a military tribunal, 
but candidly to instruct , himself in that 
law which regulates their procedure, and 
accommodate himself to their forms and 
practice. 

When the evidence, in support of the 
charges, is closed J the prisoner sometimes 
judges it proper to submit to the court, ei- 
ther verbally, or in Writing, a general state- 
ment of those defences which he meems to 
support by evidence. lie then enters upon 
his exculpatory proof, by examining., such 
witnesses as he thinks material to redargue 
the preceding evidence, or to establish his 
general character and good behaviour; or 
by producing written documents .to these 
effects. The examination of the exculpa- 
tory vvitnes^e^ conducted in a similar 
manner to that of • the evidence for the 
prosecution. The- -prisoner first interro- 
gate his own witnesses, putting his ques- 
ts^p either or by* the mouth of 

J6dge-Advocate. When hia interro- 
gatories 
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g^tories are ended, the prosc^itor is enti- 
tled to cross-question the widence ; and 
finally, the court put all questions to the 
witnesses that appear to proper for 

bringing out the truth. 

, "When the whole evidence on both sides 
is closed, the .prisoner , may, if he thinks 
proper, demand ieave ^^the court, *to sum 
up, either verbally, or ijii a written state- 
ment, the generg.1 matter of his defence, 
and to bring into one view the import 
of the proof of the charges, with such ob- 
servations as he conceives are fitted, to 
weaken its force ; and the result of thq, evi- 

• _ ' ’ Css? 

dence in defence, aided by every afgpitment 
that is capable of giving- it weight* 

To this statement, on the part^qf the pri- 
soner, the prcMsecutor has a right to make 
a reply; and under this priv|^e. he may 
either recapitulate,, methodise: the impoyt 
of his evidence, and strengthen it by per- 
tinent argument, or shew the weakness 
and insufficiency of tlm proof in exculpa- 
tion: and here, in strict regularity, the trial 
ends. But if the prisoner shall, in his de- 
fence. 
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fence, hav# impeached the credibility oC 
any of the witnesses for the prosecution^ 
it is competent for the prosecutor to re- 
establish their character by new evidence 

or. 


* As tins is a point attended \vith^ considerable difficulty, it 
may be proper t 0 illufttrate,«^hat is here said, by a remarkable 
example. On the trial. 6 £ -:lti 0 rd George Sackville« after the 
conclusion of the evidence, both for tho prosecution and de- 
fence, the Judgj&fAdvocate, as prosecuting in his Majesty's 
** name, stated to the Court, thatL6rd George, Sat^ville had, 
“ in his defence, impeached the credibility of Xieutenant-Co» 
lonel Slnper, in many respects; and especially by examining 
several witnesses to prove that his Lordship did not appear 
to them to be at all alarmed or confused^ .during, tlie course 
“ of the day; And proposed, by way of replay to support the 
credife^ity of this witness, Ist^ by producing other officers of 
** the cavaliyv ^hen under his Lordship's command, to speak as 
to their judgment, of Lord Geolrge Sackville's appearance 
at differenfcfiiiuesjpn that day : By examining otlier 

persons t^ c^iroborate the tostimopy of thb witness, by shew* 
** izig thdt b^'ggi^the same account in general, at the time, 
and within a liTue after, as be had given upon the trial : 
And, in reg^d . Lord George Sackville had endeavoured 
** to proved that he was not where Lieutenant^Colonel Sloper, 
** and ptbjfr witnesses for the Crown, had supposed him to be; 
and that it was therefore impossible Ibr tti^, said Lieutenant 
Colonel Sloper to have heard what hd has aaseited concern* 
ing him: the Judge-Advocate propose4ji.Ad^f To exa^^iOe 
** other witnesses to establish rite testime^ of the former^, by 
shewing that his Lordship was, j^ct, Vbem their evidence 

bad 
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or, if tliye prisoner in his defeu<^ shall have 
introduced any new inatter,6 JMicountering 
• the 


had s\ipposed liim be, I^ord George SackviUe thereupon 
objected to the two first of the saict proposals, urging, ajaongst 
other reasons by him offered^ that the*"»eraciVy only, and not 
the credihiUi^ of the witness impeached; and 

** therefore, that there was iib tp examine 

any persons to estatdfsh wh^V^fad not been attacked; 
and that examining other 'as to their opinion of 

his appearance, was going into new proof to enforce the 
charge, which ought rlbt to be iidmltt^d in reply. But tlie 
prosecutor still eontending for the esiiaa^itiatioh bf these wit* 
nesses, and atle'dging, that the circumstance of his Lord^ 
ship^s appearance was not relied upOlfMaB a point essential to 
** the charge, (wlacli was disobedience of ordem only), but an 
incidental matl^ mentioned « by a wiUic;ss, oif, which wdvari* 
** tage bad been taken to invalidamr his credit ; an^;^at the 
** other matter proposed, was to answer the general impeach- 
ment of the witness’s credibility, and especially mtshew that 
his testiind^ny was not ili4mi»ced by the implhsil; censure of 
Prince Ferdinan<Fs orders^ the^oion of the court was de- 
sired thereupmi; and the mattet ^bavir^ . fully under 
consideration, a queition was put,^ wtether die ocHiit should 
** now admit any new witnesses to prove^ .tliat Lord George 
Sackville appeared to tliem, atdideren^ times in dse, ;murse 
** of the day, to have been alarmed" Wtf^esanfused, ia^oraer to 
** corroborate thab paik Lieutmiant-Colonel' l^opeFs evi- 
dfsnee which relates fo Lord George iSaickville’s appearance ? 
Aad the ccutnisof because that 

•« appears to the court bb^l^jN^mstance which may ma^ 
terially opeiate in suppidift^^f th^ 'Chbrge. Another question 
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theevidcn«?e of the charge, but to which 
that eriderufte was not directed, the pro- 

secutor 


** «8s theu pta, tbecoutt sbouli| admit evi^encbin 

confinnation oaly g£^j^utei^t-Colonel 'Sioper’s having de- 
claredtotbe S||me4^ol^ as ih bis deposition now before the 
court, at short time afterwards? and 

*' the court ishCd;i|p$«ie^jSs the ^ptinatme, because the cred>- 
" bihty of laeutenanM^IoQ^l hlophi's endetice does appear 
to the court in some respects to be impeached hy lord 
“ George SacfewfUe." Trutl ^ Lai^ thorgt SktekoiUif 4rc. 

With leqiecli'to ^.abore caan tnay it opt he i^piefttoned, 
whether ^ disUnt^^ made hy the comt ij^ two opini- 
ons IS not rather specious, and merely verhuT than solid or 
substantial i For aUdtkn^ that the cr(dtlnli|^.of Lieutenaot- 
Colonel Sioper was ^bOt only pomt to b c,^|p| li te^hh ed,«the egta- 
minabon of tteW ^idetlce to Ute facts tt||6n^jl[hub, was cer- 
tainly the moiS^ilwetuai mode of estab^^^ that ciedibiUty, 
tiioo^4h4t|MlteSMjiy'coliset{henceof tha^dhaminatioA might 
be to ci|jj|hhnrate Jik^icharge. llie court, therefore, by tm- 

fusing tel tetgmtaiefii^ evidence^ mieali^ 

lefuse & al^iwr tfae^^iert mtens of ^tablisbing Lieutenant-Co- 
lonel On llfi» otfteir h^tod, by allowing 

evtdepfipW'tei ex^ihcN!^ ‘prpof of Lieutenant-Coloitel Slo- 
pex'h having the tittMV within a iliort time afteiwards, 
declai^ <1> thwsaa^ etl^, awali^ allowed what was 

very HHrttegly oftehe ^baige, viz. the re- 

est^sbuHWt of a teiftifte Ul-hls entire crechbi- 

J^lfm ^ no item jNMhf can be ii ally wise matmial to 
by a presecatel^llifilMohai tttesHn. its tendtetejr 
^^erate in support of >dite 'question, 

0ff*t for the court to deUWMtete^ Whi||l t|te prosecutor dsmaneb 

such 
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sccutor is allowed to examii^ w^nesses 
to that new matter : as, for. cxai|ipl?» a 
prisoner is charged with an aci of mii^ny, 
and the charge is clearly proved ; but the 
prisoner in his defence alledges, and ad- 
duces evidence to shew,, that he was com* 
pellcd by others to the^minission of the 
act, against his owti will, dud at the ha- 
zard of his life. This being new matter, 
to which the former evidence for -the pro?* 
secutor does not*m the least: apply, the 
prosecutor is allowed to redargue it by 
the examination of witnesses, or the pro- 
duction of such documents as he thinks 
fitted to disprove it. In such^feses, it is 
customary for the court to the pri- 

soner tlie liberty of a rejoinder, oi^tiswer 
to the ptosccutor^s reply ; a^ i indvllgencc 
to which, in ordinary ca^Sj4ha is not en- 
titled- 

such evidence, seems to the prisoner: by 

tlie mode of his defence^ tcj^t^red such cvidenc^Shif^^tely 
necessary ? And this it^must beiu%5ory case wheriF the 

credibility or the veractfy of the has been" Snpeacheef, 

(for the distinctitm or v?hei*e new and relevant 

matter has been intiudfi^d in bis defence. 

. • CliAF. 
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CHAP. VI. 


Of Evidence. 


Definition of 
Evidence. 


In tUc trial of military crimes by Courts- 
Martial, the rules of evidence, which have 
their foundation ‘ in the principles of jus- 
tiec and of reason, are the same that ap- 
ply to the trial of crimes before the ei\ il 
courts. It is therefore of essential conse- 
quence, that the general doctrine 'of tin 
Law of Evidence should be understood b3 
all military persons, who may either b(; 
called on to discharge the important func- 
tion of judges in a military tribunal, or 
to sustain the more painful character of 
parties in its proceedings. 

Evidence is that which cither Provo's 
and demonstrates, or which renders high- 
Iv^obable and worthy of credit to a court 
pHury, the facts or points in issue before 
tmem. 


What 
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What has no tendency to establish the 
tacts or points in issuer is therefore ijfo .evi- 
dence, and ought not Jo be admitted^ 1^ a 
court. 

But in circumstantial and presumptive 
evidence, circumstances which hRve not 
an immediate and direct, tendency to prove 
the very facts in issue, n^ay hiKve im indi- 
rect and consequential tendency to that ef- 
fect, and are therefore not to be disalloived 
by a court, provided the party who urges 
tliem shall 4 nake their consequence appa- 
rent. 

Evidence is of two kinds, viz. Is/. Viva 
voce, or parole-evidence, given* by wit- 
nesses in court; and 2d, Written evidence, 
by records, deeds, and other authentic and 
probative papers. Of these two species of 
proof it is necessary to -treat separately, 
first premising certain inles relative to evi-^ 
dence in general. 

It is a general. ruley thRl^ in allca^V'tbeGenerainiies 
best evidence of %hic^ the matter is Capa- denc€?*“*^‘ 
ble shall be ri^ortefl^J^.. firovided that evi- 
dence can be brouaj^^^ If that is impos- 
fllfc. ■ tible, 
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sible, the court will require the best evi- 
dence that can be had: “ For if it be 
" plainly seen in the naturd of the trails- 
~“"action, that there is some more evidence 
“ that doth not appear, the very not pro- 
“ ducing it is a presumption that it would 
“ have detected sqmething more than ap- 
“ pears akondy:^ and therefore the mind 
“ docs not acquiesce in any thing lower 
“ than the utmost' evidence the fact is ca- 
“ pable of." Huron GiWert's L. ,qf Mvid. 

All evidence for and against the facts in 
issue is to be weighed, and judgment given 
according to that which preponderates. 
In the baTancing of contrary evidence, the 
rpind is to be guided by no other rule than, 
this, That assent must be given to that 
testimony, of whatever nature it be, which 
produces the strongest belief, .Thus, if one 
single^witness of sufficient credibility, who 
had the, best opportunity of Ifuowing the 
truth, shall swear positively to. a fact, and 
hi s ^ timony sjiialjl be encountered by two 
q||i^ witnesses, whp^e' credibility is more 
^ppicious, or whose ^^jportunity of know- 

. ledge 
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ledge was not so great; the testimony of 
"fhe single witness producing stronger'be- 
lief than that of the oj^rs, ought to J)re- 
ponderatc. 

On the same principle^ a testimony 
which is ptecise and ^cnmstantial, must 
outweigh that which^! » particular or 
minute, and goes only to a generkl fact; 
because the former implies more attentive 
observation or more pointed recollection, 
and therefore creates a stronger belief. 

From this principle, likewise, it follows, 
that positive evidence must outweigh that 
which’is negait’ive; fq^r the former being the 
result of attention and observation of the 
facts, can never be encountered" or dis- 
proved by that which may have arisen 
merely from the Want of such attention 
and observation. ' Thus, supposing two 
credible witnesses shall depose pointedly 
to certain words spokcii by A, as, th^t he 
called B a scoundrel; and two or three 
others of equal credibility ahall swear, that 
though high words wCte used, they did 
not hear that parl^iilar expression ; the 

s 3 fprmef 
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former evidence ought to preponderate 
ov 6 r the latter. 

_ The weight of witness's evidence does 
not altogether depend upon tlie words 
which he utters upon oath, but often 
greatly upon the manner in which his tes- 
timony has be’fen delivered. Thus the tes- 
timony of a witness who appears evidently 
to be influenced by his passions, in giving 
his evidence 011 either side of a Cause, is of 
much less weight when swearing to facts 
which fSawour that side, thart the evidence 
of another who exhibits no such bias; and 


converscl3% the testimony of a 'Witness 
swearing to facts which make against that 
aide to which his passions evidently incline 
him, is entitled to the greatest weight. 
For this reason, the testimony of a person 
who voluntarily offers himself to be an 
evidence is always suspicious, as arguing a 
strong bias of passion or of interest. 


Even the coimtenance, looks, and ges- 
tm^^of a witness, add tq, or take away 
||Hn the weight of his testimony. It is 


'thetefore necessary, that those external cri- 


terions 
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terioiis of veracity should not only be care- 
'll ully attended to, but should be ^ua^pded 
pure, and free from every endeavour of 
parties interested to warp, jdisgu' ^-ftup- 
press them. Hence all at^mpts to brow- 
beat, perplex, or irritate a witness in the 
delivery of his testimony, are most repre- 
hensible ; and a court is not only deficient 
in a proper feeling of its own dignity, but 
positively in its boundeft duty, if it does 
not repress such •conduct with exemplary 
severity. vAs all attempts of this kind af- 
fect the weight of the evidence, they are, 
in fact, nearly allied to the punishable 
crime of subornation of perjury.* 

It is an idle question, w'hich has been 
disputed by many writers on evidence, 
whcthei* the greatest weight is to be given 
to wHtten testimony, or to that which is de- 
livered viva vocc upon oath by a witness? 
The question admits of no general answer; 
for the superior weight of each mode of 
proof depends on the qaturc of the fact or 
matter at issue. 'JRhus, the point at 
issue were, whether. A were a member of 

s 4 a certain 
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a certain corporation, the written records 
of tlie corporation would be prcferabl6 
"^vid^^QCC to the testimony of -witnesses 
swcarijiig to his election on such a day, 
or the contrary. But if the question were, 
whether A did not stab B with a sword 
on such a day, and in such a place, tho 
tcstimo\iy of witnesses present at the ren- 
counter, would outweigh any Avritten evi- 
dence brought to prove that A was in a 
different place at the time; as the minutes 
of a society of which he was a member, 
the date of a letter from him bearing to 
be written* from anotlicr place, &d. In 
both these cases the weight is given to 
that species of testimony which is the least 
liable to error or corruption. In many cases, 
the evidence is compounded of both spe- 
cies of proof ; and, as the one sometimes 
encounters the other, it is necessary to 
adopt -thia principle for determining to 
which of the ttvo we ought to give the 
greatest weight. ^ 

I' 


Of 
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Of \iva Voce> or Parole Evidene^.,^ 

THE law holds, that all pprsonSi who who lAbe- 

^ * witnLSsesS 

appear to have sufficient wisdom and dis- 
ccrnment, and who, from their general 
character, are presamed to have a proper 
sense of the sacred obligation of an oath, 
are capable of being witnesses in a court 
of justice. Hence it follows, that where 
these essential requisites are found, and 
the witness understands, or can be made 
to understand the subject to which his 
testimony is required, and feels his obliga- 
tion to speak the truth, it mattqrs not of 
what country he is, or what language he 
speaks (if’ his meaning can be conveyed to 
the court) ; nor of what age .he. is; nor of 
what religion, provided he acknowledge a 
God, and be willing to bind himself by 
the requisite solemnity of an oath. 

But the law positively excludes certain penon, 

,. ‘ • . duded from 

persons from giving testimony in a court giving testi« 
of justice; and these may be reduced to"'"”^* 
four classes. 1. Those who have an in- 
terest 
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I. Interestel 
pcrsoiiN 


tercst in the matters at issue. 2. Those 
who stand in a certain relation to the 
parjy^s in the caui^ 3. Those who have 
ccfin^iittod crimes %vhich destroy their crc- 
dibiifegr, are. s,%inatized by law. 

4. Tlmse-wlib w*mt sufficient discernment 
and uiidet’s^ding. 

1. Gf these disqualified through interest 
in the cause, the chief is the party, cither 
prosecutor or defendant, who cannot be 
allmvcd to give evidence ^‘himself ; but 
he is the best witness that can be against 
himself. This rule, however, is to be un- 
derstood only of those who are to make 


actual gain, or suffer loss by the issue of 
the.attit; for in many cases of a criminal 
and where the object is not gain, 
or tfeo avoidance of loss, but thh punish- 
ment of a tCfitne, the informer and prose- 
cute: IS a}l(|Kj^ed .to give evidence against 
the parj^uiKcaused ; oneMpriucipal retisoii 
for such ipraotice being the necessity of 
c^y i^^mstautcey; ifopothertrijHS, many crimes 
escap^ 'un'puh^ed from the want 
of j^^pdeucc. Tims, in civil courts, the 

nnrtv 
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party who suffers a robbery, a rape, or an 
assault, is allowed to give evidence upon 
oath against'tiic offender :^and in be- 
fore Courts-Martial, a pnvate partyj^,' A'«dio 
is accuser, and who sustahfs the cha£racter 
of proseculsd^ upon ' the trial jointly with 
the Judge-Advocate, is allowed, provided 
he have no direct gainful interest *in the 
prosecution, to give his own* evidence 
upon oatii in supjx>rt of 'the charges. In 
every such €%se, however, where tliere 
be room to suspect unfavourable preju- 
judice, though no direct interest should be 
apparent, the> jurors, who in ajl trials 
Weigh their evidence, stnd appreciate its 
credibility, will give to the testimony of a 
prosecutor only such measure of credit, 
as they conceive it to deserve. Itt all 
cases, the prosecutor may fews called upon 
to give evidence- t^,.the prisofeier, 
or to produce records or pajpers of any 
kind which may be i^ccssary for the pri- 
soner’s defence,* The^tofonner on a pe- 

■^nal 

* See the Jndgc-Ad\*ocate General’s opinion on the Inal of 
the Honourable Licutenant-Genetal James Murray, Guvemor 

of 
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nal statute, by law, is entitled to a 

part of the penalty, having a pecuniary 
int9j|;s.t in the suit, cannot be allowed to 
gife'lEestimouy ; though to this rule there 
arc sbme exceptions, by particular and 
express enactment of the statute. 

That is equally an interest which ex- 
empts* from los§, and which entitles to 
gain. Those who have given bail cannot 
therefore be witnesses for their principal. 
On the same ratio, the ihaster'of a ship be> 
ing prosecuted for running over and sink- 
ing a barge, the evidence of the pilot was 
rejected, because he was answcrdble, if 
faulty in" steering, to the master. But 
the law holds, that the gain or loss must 
be inimediate and certain, and not con- 

of Miucrca; wliieh 1 %, m sul>htQiici$i thfitti the accuser und pro* 
^ccutor IS entitled to give his own evidence in support of any 
of the chari»es. ^nd accordingly, Sir William Draper, who 
stood in that charader upon the trials gaveievidence upon oath, 
touching one of the charges which accused Geneial Murray of 
personal wrong and injustice to him (Sir William Diapoi). So 
likewi^eyiih the trial of the lliSnourahl#» Major H, F. Stanhope 
ftrrender of Governor Ferguson, who was ac- 

prosecutor, gave his own e\idcnce, at great length, 
lipport of iho charges ; and the practice is extremely com- 

tingent 
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tingent or barely possible. So ii'bas been 
adjudged, that an heir-^ppar^it might be 
a witness to prove the titles of lands,Cbut a 
remainder -man could not. ' |t' *• 

Yet if the gain, though iinincdiRCte, is 
such as cannot be supposed to influence 
any man of honourable principles to swear 
contrary to the 'truth, o^ even to give a 
biassed testimony, a court of justice will 
not repudiate his evideAce. Thus, the 
steward of a manor was admitted to prove^ 
that, by the custom of the manor, certay 
fines were due on the death of the lord / 
his heir, by the tenants, who were then rc 
admitted, notwithstanding it was bbjected 
that the steward had fees on the re-admis- 
sion. On the same principle, in Courts- 
Martial, Inferior officers, who may ^ain 
promotion or rank by the conviction of 
their superior, are not on that account 
excluded from giving testimony against 
them. 

It has been adjudged* that the interest 
which amounts to a di^ualifleation must 
be the obtaining of some actusd profit bet- 
tering 
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taring the witness’s estate, or the 
ate prospect of such profit ; not the in- 
tercstjOf establishing a higher character^ or 
ejrt:u4|>ating himself fi*om a charge of mis- 
concmet or Qyagiect.* But this distinction 
has no foundation in reason or in good 
sense ; for a man’s character and reputation 
for good conduct is his most valuable 
estate; and to protect these from iiyuryis 
his dearest interest ; which therefore must 


the strongest bias to his testimony in 
every case where these are concerned. , 
The judges of the court and the jurors*j* 
may sworn as witnesses for any* of the 
parties ; for they can have no interest in 
the issue’ of the trial, and no bias of any 
kind to give evidence against the truth* 
A)i>|>«rson who either receives of has been 
promised a pecuniary. rewurd> or a bene^t 
of any^kindi whatcveiv to himself, 'to his 
family or Iri^Qiids, or whok receives, or is 
promised the release of any obligation by 


who calls for his testimo^y» is 


^R^spinas&e oa'Nisi Pnils, p. 707. 
t Ilawki&s's P. C. 432. Bacon'* Abf, vol. 2.'jhSS& 
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disqualified on account of hitf interest in 
the suit. 

A person who has been threatened ^v^th 
vengeance of any kind, or any mauner’bf 
iniscliief to Ipniself, if he should refuse to 
give evidence in a certain way, is an hir 
competent witness for the party who has 
so threatened him. And reasdn urgds, that 
his testimbny agai?n>t that ’party, though 
not absolutely inadmissible, is yet very 
suspicious, from the obvious motive of ntf*- 
vepge and malice. 

A person cited as a witness for a dc- 
fendaht is rejected on account of interest, 
if he is either a party in a similar cause* 
actually in de|)endance, or is liable to 
prosecution on the same grounds, of for 
the same offehce ; for he is evidently 
prompted by interest to swear favourably 
for the defendant, that his acquittal may 
rule his ow*n case. 

■* 

The necessity of circumstances inquires, 
in many cases, , that the evidence of in- 
terested persons should, be admitted : As, 
for example, in occult crimes, or where 

thei’e 
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there is a penury of evidence. Thus, as 
before observed, the person who is robbed, 
ravisl^d, or assaulted and beaten, is not 
'ett^quafified from giving evidence ; for 
otherwise the criminal might often escape 
detection and punishment. But such evi- 
dence is always of a suspicious nature, and 
is xiot^er se sufl^cient for conviction. On 
the same ground, the testimony of an ac- 
complice or sodius criminiSi who is par- 
doned, must often be rhsorted to for the 
discovery and punishment of crimes but 
it will in no case merit the same weight 
with that of an unprejudiced and -impar- 
tial witnbss. 

In many cases, the disqualification of 
interested persons is taken off by special 
statute. Thus, in actions brought against 
church-wardens, &c. for embezzlement of 
the poors-money, the evidence of the pa- 
rishioaers is admissible by statute. So, 
by the statutes for apprehending highway- 
men and burglars, the persons so doing arc 
witnesses, though they are entitled 

to 
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to a reward; for the necessity of circum- 
stances requires their testimony. 

For the same reason of necessity, it is 
adjudged, that ^vhere it is apparent thait 
a statute-law could receive no execution, 
unless a party interested were to be ad- 
mitted as a witness, there he must be al- 
lowed; for the law must not be remdered 

t 

ineffectual by the impossibility of proof. 
^i'hc statute in this case may be said to 
abrogate the coihmon law for a just and 
in^essarv purpose, ^nd in general w here 
tllut purpose is apparent, and the ti*rum- 
stances of the case arc such as absolutely 
to require the eviilenceof parties iul'MCst- 
ed, for th(' detection and punishment of 
a crime, theie such witnesses mrst be a.l- 
mitti'tl; *1110 court and jury giving to their 
testimony such credibility as they judge it 
to deserie. 

It has been already said, <hat the confes- 
sion of a party, of the crime for which he is 
tiictl, is coiK'lusive evidence against him- 
self, 

** Gilbeit'b Law ol Evidence, edit. 4. p. 128. 

T 3. Those 
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s Pcrfon? K\i- 2. Those who Rfand in a certain relation 

ted to the par- 

to the parties in the cause are disqualified 
from giving evidence. 

'''’The strongest of those disqualifying re- 
lations is, that of husband and wife ; lor 
these being in the eye of the law but one 
person, it were the same as a party giving 
evidence in hiSfOvvTi cause ; besides, they 
arc presumed to be under the strongest 
bias of afl’ection and intluencc: and even 
where that presumption is manifestly ex- 
cluded, the departwe from this rule would 
lay the foundation of rancour and family 
disquiet, and so be hostile to the ’sacred 
institution of marriage. Husbands and 
wives, therefore, can neither be witnesses 
for nor against each other in any action. 

This rule applies, however, only where 
one of the married persons is a party in 
the action : for the wife may lawfully give 
evidence in a suit or trial between other 
jversons, ol’ which the issue may be con- 
tingently beneficial or disadvantageous to 

her 
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licr hu&baiid, anti vice versa*^ ; though the 
credit of bucli Icstiuiony must of cours,e be 
suspicious. f 

'l^he general rule is dispenst'd w'ith iK 
eases of necessity. As where the husba^ 
is prosecutetl for a forcible marriage ; or 
M liere the husband anti wife' have cause to 
tleiTiand sureties of the p^'ace agaiilst each 
other. And in l^ord A ut lice’s cast', the 
wife was allowed to give evidence to 
prove his assisting in a rape upon her. 
Ihvt upon this last case Ch. Huron Gilbert 
qjist'fves, that “ this piece of law hath 
siii^e been cxplotled, that in a personal 
“wrong dtinc to the wife, the wife may 
“ be an e\ idence against the hnsj untl ; 
“ because it may be improved to dreadful 
“ purposes, to get rid of husbands that 


Ihiis Mrs Peiieau, whose huvbanrl was undei a capital 
ioiivHtioii ioi forgeiy, bcin^j; c.dlod as a witi < > on the tiial 
ol hci hii''i 1 lid’s brothel foi the ^aiue ciiiiUt ‘ It a^ktd, 
it bht did II >1 expect that the comic t (»n ol ilit pi suitei would 
<onnibute to j locuifj liei husband’s pmUii? sh^, said, 
hopid it vu»kt n It was held Uni*e ^ to all* ct the cicdit oi 

ia I testimony ^ but did not icndei it incoinjic U at. 
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** prove uneasy, and must br a cause of 
“ injplacablc ciuarrcls, if the husband 
“|Chaucc to be acquitted*^/' 

' HLt has been adjudged in some cases, that 
a husband and wife may be witnesses 
against one another in tiials for tieason; 
but the contrary has been likewise found, 
and seems to be jtlie better judgment-j-. 

It is generally held to be law, that no 
other relation of kindred but that of hus- 
band and wife is excluded from giving evi- 
dence ; and therefore, that parents may»b<? 
witnesses for and against their children, and 
•vice verba ; and children of the same prirents 
for and against each other. But this doc- 
trine is repugnant to the principle and 
foundation of evidence; for such testimony, 
per sc, is not suflicient to produce belief 
or conviction in any matter of doubt, or of 
material interest, there being such strong 
motives of favour and partiality. If the 
law, therefore, does not absolutely reject 

,A/9|n^rt’s Law of Lvide&ce, edit. 4. p. ISi. 

,,^W8C0it's Abrxl^. \oI. 2. p. 9B6. 


such 
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such testimony, the court or jury will re- 
ceive it under all its circumstances of sus- 
picion, and give it no more weight th^i 
it is entitled to. The Roman law, Aviili 
more wisdom than ours, held such 
deuce altogether inadmissible. 

A servant in the cause of his master, senants. 
though not an inliabile, ia yet a suspected 
evidence. 

Counsel, and attornies or solicitors, can- Counfd and 

» ,, , . . attornie* 

not in any case be called upon to give evi- 
dence which may disclose the private busi- 
ness or secrets of their clients; but as the 
/ ■ . 

■^'vidcnce of a necessary or important wit- 
ness might thus be taken ofl’ by giving 
him a fee, it is now understood to be the 
rule, that a counsel or attorney must lie 
asked the previous (luestion, whether he 
possesses the fact of his own knowledge, 
and previous to his retainer, or has learnt 
it from his client; and the witness will 
give his ansAver agreeably to that distinc- 
tion. For example, supposing the ques- 
tion Avere concerning a razurc of a deed or 
Avriting of any Wnd, he may be asked, 

T 5 Avhether 
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whether he ever saw sitcli deed or w 
in a difterciit plight, for that is a fact 
v^hich liC po' sesscs of his own knowlodgi* ; 
thit he must not bti examined as to any 
confessions which his client ini<>ht haAC 
made to him rcsj)ce1ing it'. So he may 
be examined as to the true time of the ex- 
ecution of a deytl, or whether he saw a 
party sign. 

On the same pVinciple, eoimscl ami at- 
tornies are not ohligetl fo produce ])apers 
which may have been (h'livered to tUt'in 
by their client, as evnlence against hii&i. 
Thus an att<»niey bting sid)p<i‘naVi, and 
calleil to produce certain \ouehers, whic h 
were to found a prosecution for forgery 
against he edient, was found not obliged 
to obey the subjxvna. 

But this privilege is strictly <*onfmed to 
attoniies or counsel acting in tin* cause, 
and cannot be extended to others, though 
professionally and confidentially employ- 
ed. ''Jsi'or is it extended to peisons of other 

* Lord Say and Sclc's case, Mic. JO. Ann. 

♦ 

professions. 
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professions, though confidentially trusted 
by a party in a cause. 

3. Those who have committed crimes ^ 
which destroy their credibility arc cxclu“o"'"j|™“t*of 
ded Ironi giving testimony in a court; 
are also certain classes of persons stigma- 
tized by law. 

The crimes which are held to destroy 

f 

the credit of testimony, are fclojiy, and 
the crimen falsie as perjury and forgery ; 
because these criAics destroy a man’s mo- 
ral re jmtation, and arc understood to be 
l^c result of such wickedness or d(‘pravity 
-^s would render void th<' obligation of an 
oath ; and to these is added treason, on 
account of the atrocity and danger of the 
crime, which it is expcdu'ut, by ev(*ry 
means, to stigmatize and render odious. 

So likewise a person convicted of a con- 
spiracy is an inadmissible witness. 

Persons convicted of felony or of per- 
jury, though j)ardoncd, cannot be receiv- 
ed as witnesses^; for the pardon, though it 
remit their punishment, cannot Avash out 
their moral turpitude. But a piusoii con- 
T 4 victed 
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victed ol’ treason, and pardoned, may bo 
considered as restored to his reputation ; 
f((«r his crime is pn'sumcd to luue arisen 
from an error in jiidjjmcnt, and the rc- 
- -Chiving of a pardon is held to be a ph'tlgc 
of his future allegianee. 

It is the commission of the crime, and 
not the nature' of tlic punishment, nor the 
sufleriug of that j>nnishmcnt, which makes 
the Tiartv infamo\is. 'I’hus a conviction 
of barratry, <)r flic stirring up of law-suits, 
a crime of a nature eipially infamous and 
pernicious, has been adjudged to reu'^^'r 
the perpetrator incapable of giving <'vi*‘ 
deuce, thougli the punishment was only a 
fine. Yet it may be ipicstioncd, whether 
a punishment of a disgraceful and infa- 
mous nature, having the effect of debasing 
the character and destroying the reputa- 
tion of the sufferer, ought not to incapaci- 
tate from giving testimony ; as, for ex- 
ample, standing in the pillory*, whipping, 

if 

* Yet even this punishment, in general so disgraceful, if 
inflicted for libellous expressions or scandalous words spoken 

4 rvoincl 
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if inflicted by the sentence of a civil court, 
&c. As whipping, however, isamilitaiy 
punishment, which is often inflicted for 
small failures in duty, and is to be looked 
upon rather in tlic light of a wholesome 
chastisement than an infamous punish- 
ment, it ought not to render a soldier an 
incompetent evidence; though, acebrding 
to the nature ol‘ the oflejice for which it 
has been inflict»‘tl, it may* affect the credi- 
bility of his testimony. 

A conviction for perjury, even though 
foWowed by a pardon, ought for ever to 
H^capa'citate tlie convict from giving evi- 
dence, because he has furnished’ demon- 
strative ]>roof that he is insensible to the 
sacred boml of an oath. And tlierefore 
it is a most absurd distinction, which has 
bt'cn drawn by some writers on evidence, 
and even confirmed by judgments of the 
courts, that “ on perjury at common law, 
“ the party pardoned may* be a witness, 

against the Govornmcnl, ought not, as Chief-Baron Gilbert 
well observes, to be token a# a presumption against a man's 
common credibility. 


“ because 
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“ because the Kin^; has the power to take 
“ off every part of the penalty, and so dis- 
‘‘ cerii whctlier it is fit the offender should 
“ be restored to credibility ; but if a man 
“ be indicted of perjury on the statute, 
“ the King’s pardon cannot restore his cre- 
“ dibility*.” Tn neither case can the 
King’s pardon dp any thing more than re- 
mit the punishincnt ; for the crime must 
adhere iiidelibl', to the character of tlic 
ofTendcr ; and tlierefore it is to little pur- 
pose that the taw should allow a testimony 
to be given uhich is incajiable of j)»p- 
ducing belief. * >• 

It luis Ix'cii already observed, that the 
testimony of an accomplice, or parf iccp.'i 
criminh, is in many eases to be rei'i'ivcd, 
from the iicccssily of circunislah^cs ; but 
he IS never entitled to the credit of an un- 
suspected witness. 

In all cases where a party would a\ad 
himself of the incoinpeteney of a witness 
on account of his conviction of a crime, 

icrt's Low ofEvidencc, £%pinasse on Nis>i Pnu", &.c. 

it 
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it is necessary that he should produce to 
the court the record of conviction, or a 
sufficient proof of it. 

No witness is obliged to answer any 
question, the ans^^ cr to which may oblige 
him to accuse himself of any crime or pu- 
nishable offence. But it has been ad- 
judged, that a witness wiv^ obliged *to an- 
swer the (juestion, whether he had ever 
stood in the pillory? for flie answer could 
not subject him t«) a new punishment*'. 

I’hcrc are certain classes of persons 
whom the Jaw stigmatizes, and declares 
*T:/i{‘apable of bearing evidence, though not^**""' 
convicted of any crime. 

As the sanction of an oath tlepends upon 
the belief of a Cod, it can have no obli- 
gation oi? those persons who o[)enly deny 
the being or attributes of the Deity. Pro- 
fessed Atheists from principle, therefore, 
and those who from ignorance and bar- 


* Rex V, EJyards, 4 Term. Rep. 440. 


barism 
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barism have no impressions of religion*, 
are justly declared incapable of giving 
testimony upon oath. 

13ut it is not necessary that a witness 
jshould profess the Christian religion. Jews 
arc competent \\ itnesses, as arc Mahome- 
t a ns ; the former being sworn iij)on the 
0/<i 'Testamenty ,and the latter upon the 
Coran. So likewise persons of other reli- 
gions, ])rovidcd‘ they solemnly SAvear by 
Almighty God, that tliey will tell the 
tnith, and the Avholc truth. There is no 
particular form essential to the oath^^die 
taken by a witness. “ As the purpose 
“ an oa£h,” says l^ord IMansfield, “ is to 
“ bind the conscience, every man, of every 
religion, should be bound by that form 


On an indictment for horse stealing, a \Mfnes was pro- 
diit'ccl, Micl being exainiiird, he said, he had heard that there 
was a (4od ; and believed that those j>en»oiis who told lies 
w-omW come to the gallow's % but he* acknowledged tliat he had 
never leai ned the C.itechism, was altogether ignorant of the 
oblit:«itif>n of an oath, a future state of rewards and punish- 
inents, tiu' existence of another vvofld, or what became of 
Vbd.cktd people after their death. The court rejected him as 
i^lfempeieiU. J,iach^ Croun Cas, 368, 


“ which 
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“ which he himself thinks will bind his 
“ conscience most*’.” So Gcntoos have 
been sworn according to the ceremonies of 
their religion, and admitted as good wit- 
nesses. 

It is a remnant of the Popish supersti- 
tion, that persons excommunicated cannot 
be V ilncsscs : ''n' it was supposed that*thosc 
who were cxc. ed out of the church could 
not beunder the influence of any sentiment 
of religion : and it being even declared un- 
lauful to converse nith such persons, they 
could not recei\e any <|uestions from a 
TTuurt of justicc'j-. By stat. 3. Jac. c. 5, 
Popish recusants are placed in tlie same 
condition with persons excommunicated : 
And both these disqualifications remain at 
the present day unrepealed exceptions to 
the competence of testimony. 

Quakers, whose religious tenets debar 
the taking of an oath, are by special sta- 

* Atcheson v. Everett, Cowp. 38'^. llili. 

The grounds of exlommunication are heresy of every 
species, simony, incontinence, and perjury in ecclesiastical 

COUJt'*, 
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tutc^ allowed to "ive evidence in civil 

O 

suits upon their simple affirmation, “ T do 
soleiunlv, sincerely, and truly declare 
“ and affirm Jlut by a distinction for 
^,\vhich it is impossible to assign any reason 
in common sense or expediency'}*, they 
cannot be admitted as witnesses on any 
affirnnitioii howver solemn, in any crimi- 
nal suit. 

4 .p«sonswiio 4. 'J’liose persons who want sufficient 

want discern- ^ ^ 

mentorundci- (Jisccniment and understanding, arc inad- 
missible as witnesses. 

Infants, and cliildren of tender age, arc 
excluded from giving testimony, on 
count of defect of understanding ; but as 
the opening and growth of the under^. 
standing is very various in different indi- 
viduals, the law has fixed no dfetermined 
age for their admissibility as witnesses. A 


8th (u*(). I. r. (?. 

t 1 am warranted m this> asseitioii by a great authoiity. 
** If a quaker be indicted of a capital offence, he cannot 
no\^’‘cjll quakers as witnesses in ^is behalf. It is not pos- 
‘‘ siblc t(» say why the exccpUou was made; yet bince made, 
It be lullowed/' ImiU Mansfield, Atc/i€f»on v* Eurett^ 
COU'JK 384 . 


child 
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child of nine years of age has been allowed 
to give evidence ; but the credit to be given 
to such testimony must always rest with 
the court and jurors. 

Idiots and insane persons arc utterly 
ra])able of giving evidence ; though luna- 
tics, ami those subject to temporary fits of 
insanity, may be reccivedan their lucid in- 
tervals. Merc weakness of understanding 
<loes not render a witness incompetent, 
though it may discredit his evidence. 
Iversons deaf and dumb from their birth 
may be admitted as witnesses; provided 
•t ley an* capabhi of distinct information 
by means of arbitrary signs, and arc able, 
either by writing or by signs, clearly and 
unc(iuivocalIy to express their knowledge 
of facts, *or make their testimony plainly 
intelligible to a court ; and provided like- 
wise they can give clear intimation that 
they understand the moral and religious 
nature of an oath. 


Of 
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Of Written Evidence. 




Written Evidence is of two kinds ; pub- 
lic and private. Public is, Records or 
memorials of the legislature and of the 
King’s courts of justice; and 2d, Public 
matters of inferior nature. Records are 
eitlier acts of Parliament, or authenticated 
proceedings of the courts of record ; all of 
which it is evident must give the greatest 
faith, and be recci\ ed as complete proof, 
in any court, of the facts or matters whiih 
they contain. But as the original record*' 
themselves cannot be transferred from 
place to place for private purposes, au- 
thenticated copies of these recorcls must be 
allowed in evidence. Thus the printed 
statute-book is held to be an authenticated 
copy of all public or general acts of the 
Legislature, and must be received as good 
cvl^ice ; but private apts are not to be 
ntf^ived on the evidence of the statute- 
ftbook : tliey must be compared with the 

record. 
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record. A copy of a copy is no evidence at 
all. 'J’lio piocccdings of courts of record, 
Avliich are adnuttod as good evidence, are, 
judguicnts ol‘ those courts, and verdicts 
of Junes, authenticated either under tlie^ 
proper seal ; or sworn copies, that is, such 
as the produc er swears he examined with 
the original ; as the copy of a Jud*gment 
from Scotland or Ireland, pioduc’ed in a 
court in flngland. Sucli *rcc*ords are evi- 
dences of the highest nature, anti arc con- 
clusive proof of the' matters uliich they 
contain. 

Fuhlic nuitters of inferior nature, which 
arc not iccordcd, hut which are admitted 
as wiitton evidence in courts #f jusiicc*, are, 
hills and answers in chancery; dcjiosiUons, 
or testimonies given in writing, where the 
witness Avho made them is dead, or cannot 
be procured ; for if he is alive, and can be 
jiroduced to the court, so as to be cross- 
examined, the deposition must be rejected, 
as not being thft best evidence that esan be 
had. The rolls of a court-baron, or manor- 
court are good evidence relative to property 

u and 
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and pcrijon'> within the manor. The re- 
gister of baptiMiis, iiiamagcs, and burials, 
or an authenticated ropy from it, is good 
evidence ; and in general it is held that all 
books of that public nature are suflicient 
evidence of the matters of wdiich they aie 
the proper registers. The register of the 
Navy-^otTice, with proof of the method 
there used, of letnrnmg all persons dead 
with tlic mark D. 1). was found to be good 
cMdcncc of a personV death.* Deposi- 
tions gi^en by a witness on a former trial, 
caunpt be rceei^ ed as evidence on another 
trial, unless the w itness has died in the in- 
leiim, Jlut depositions given upon a for- 
mer trial, or*belbro a magistmte, may be 
read at a trial, in order to take off the cre- 
dit of the witness, by shewing a‘ variation 
in his tesstimo^y. The examination of an 
informer, taken upon oath, and subscribed 
by him before a magistrate, cannot be re- 
ceived as evidence on the trial, unless it 
p proved on oath thatethe informer is 

r k 

* Bull. N. r. 249. 

dead. 
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dead, or is unable through sickness to at- 
tend the court, or is kept away by pro- 
curement of the prisoner. It is not suf- 
ficient to prove that the prosecutors have 
used their utmost endeavours to find hi^„ 
without (‘ffect. 

Private written evidence may be, books 
of accounts, either of parties or of tliird 
peraons, receipts, discharges, bills of par- 
cels, gazettes, or newspapers, notes of 
hand, and bills of exchange, letters of 
correspondence, &c. The presumption of 
the veracity of a merchant’s books arises 
* from tht'ir regularity. If that, therefore, 
be wanting, they ought to give no faith in 
judgment. /Vt best, however, they are in- 
complete evidence, per se, in favour of the 
merchant* or the person who keeps them ; 
but they are good evidence against him. 
Letters of correspondence, and all similar 
writings, must be authenticated, that is, 
proveil upon oath to be written by the 
person of whoseiwriting they are alledged 
to be. The comparison of hand-writings, 
though it may be usefully employed for 
V 2 the 
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the detection of forgei*y, is no evidence to 
authenticate any Avriting whatever as a 
piece of testimony. It may, howeVer, 
furnish a presumption whicli will weigh in 
4»l>o scale with other evidence. 


dj' Prohahilif^, ayid ihe ZLcighin^i^ of 
Evidence, 

t 

€ 

A thing is probable in pioportion as it 
agrees with what usually happens in simi- 
lar circumstances. It is natural that the 
mind shpuld more easily give its faith to . 
things \\ hieli arc probable from most usual- 
ly happening, than to matters that are re- 
pugnant to that probability; an d^ therefore 
in judicial proceedings a much smaller dc- 
gi’cc of evidence ought to be held sufficient 
to establish the truth of the Ibrmer, than 
is required to prove the latter. A single 
witness may be sufficient evidence of a 
probable fact, whereas it ‘may require the 
c^|icurring testinioiiy of many to prove 
.iwlmt is not likely to have happened in 

such 
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iuch and such circumstances. Jn criminal 
niattcis, ills often dillicult to say whether 
the probability is li>r guilt or innocence ; 
but the law with great humanity holds, 
that the 2n*csM//7/>b‘ow should always he in 
fa\ our of innocence, and that no* per«!on 
should be convicted ot a crime unless upon 
the strongest and most satisfying cvi’denec. 
Positive proof therefore is always to be rc- 
quiied where it can poss*ibly be had; as 
th<* testimony' of*two or more impartial 
w'ituesses swcaiing directly to the facts — 
Where a proof of this kind is wanting, 
circumstantial and presumptive c\idencc 
must be rc'sovted to, that is, a 'proof of 
a miinber of concurring circumstances, 
which usually attend certain facts, and 
which miiy furnish 'such strong moti\es of 
belief of the facts themselves, as nothing 
but a positiv c proof to the contrary' can 
destroy . As if A and 13, two persons who 
were known tube at mortal enmity w’ith 
each other, or l^ctwecn w hom it wras know'ii 
that a challenge had passed, shoukl be 
observed to walk out together to a private 

V .'3 place. 
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*place, armed with swords, and be seen by 
a passenger engaged in actual comb<it ; and 
afterwards A should be found dead, and 
B seen coming from the. place with his 
^word blood 3 % or marks of blood upon hi> 
clothes. These are violent pref>un)ptions 
of the guilt of 15, and create a belief wliicli 
nothing but positive proof could destroy ; 
as for example, the confession of C, that 
he had interfered between the parties 
when fighting, and in order to save the 
life of his friend J5, had himself put A to 
death. 

The credibility of a witness, is what' 
alone gives weight to his evidence ; and in 
judging of this credibility, many consider- 
ations must enter into the account ; as, 
condition and rank in life, general reputa- 
tion, known principles, judgment and 
good sense, accuracy of memory, perfect 
indifference to the matters in issue, and 
freedom from prejudice and partiality'. 

AjU^unwilling and reluctant witness, who 
speaKs with caution, answering nothing 
but what is forced out of him by repeated 

and 
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and circuitous interrogation, is unwortli^*^ 
of the same credit that is given to one who 
oj)cnly and fairly declares all that lie knows 
upon the point. On the other hand, a 
Avitness who amplifies in his testimony, uii- 
necessarily enlarging upon circumstances 
unfavourable to a party, who seems to be 
gratified by the opportunity of furnish- 
ing condemnatory evidence, or manifestly 
betrays passion and prejudice in tlie sub- 
stance of his testimony, or in the manner 
of delivering it, is to be listened to with 
equal suspicion of his veracity. 

If a witness takes upon him to remem- 
ber with the greatest minuteness, all the 
circumstances of transactions long since 
passed, and which arc of a frivolous na- 
ture, ami not likely to dwell in the me- 
mory, his tesliniouy is thereby rendered 
very susjiicious ; as, on the other hand, a 
witness aflirming his total Avant of re- 
collection of the most material and strik- 
ing circumstances of recent and remark- 
able fact, Avhieh happened in his oavu 
presence, is deserving of very little credit 

IT i. in 
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ill those pai ticulais which ho v 10 

renionihcr. 

Jn dll siirh oases, ]’'».vovcr, tlu Ta- 

in.; mind oi’a juror’'. .11 ho no i» c' so- 
jiarate the tru?h of an eiuloncc • its 
faliohood ; and \\l.oro the fornu I'luc- 
lantly hroaivs I’oith, he will j;i\o it fho 
greater credit, as being tlic Usiimonv of 
conscience, not only uninilucnced by the 
passions, liut dlI^ etJ / against their per- 
verting influence. 

A^smgk - single witness requires much corro- 
boration from concurring circumstances ; 
for where tlu're is no prcsumjition from 
circumstances fortifying his evidence, the 
credit of that person would need to be 
very high indeed, whose single and unsup- 
ported testimony should give faith to any 
criminal accusation. 

A witness ought always to shew the 
causes of his knowledge, for the weight 
of the testimony must be in proportion, 
not only to his credibility, 1 but to the op- 
portunity which ho had of knowing the 
facts.' if, therefore, a man cannot set 

forth 
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forth a probable cause of Knowledge, he 
is not to be l)clievcd at all. 

The atb'station of a witness must be 
only to what he actually knows from his 
ov»ii o})servatiou of the facts in issue. lie 
is not lo be cxaininecl as to whar*he has 
heard, or been informed by others ; for 
his testimony being in tliat case a refer- 
ence to the information of another who 
is not upon oath, is not legal evidence at 
all. Yet a witness may swear to a report, 
or that so and so other persons have said, 
(for it may be material to prove that there 
was such a report,) though he can give no 
evidence to the truth of the matters report- 
ed. So likewise, though hearsay is no 
direct evidence of the truth of the things 
said orrdlated, jet it may be brought col- 
laterally in support of a witness's testi- 
mony ; as if a person should swear that ho 
heard the witness frequently tell the story 
which he has now given upon oath, to va- 
rious persons a»t the time, and with the 
same circumstances : or it may be btought 

to 
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to discredit that testimony, by j)roving 
that the witness said directly otherwise to 
many persons at the time. 

In general, facts arc the only subject of 
evidence, and not opinions ; for it is per- 
haps only of matters of fact that there can 
be absolute certainty or truth : Facts are 
positive, dctermkiate and immutable ; but 
opinions are not only various, but mutable. 
It is therefore only to the truth oi facts that 
evidence is regularly brought; and to form 
opinions on these, is the pro\'ince, not of the 
witness, but of the judge or juror who is 
to decide upon them. No party in a trial 
is therefore entitled to obtrude the opinions 
of a witness upon the rourt or jury, or to 
call upon a witness to answer questions of 
opinion. Yet there arc cases m which 
a juror may dcsirc the opinion of a witness 
on certain points, in order to regulate 
his own final judgment or verdict ; and 
the court, if it sees the propriety of that 
de.sir^, will call upon the* witness to giv(' 
hi^lipinion. This has frequently occurred 

upon 
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upon Courts- Martial* ; and there are in- 
deed certain articles of the Military law, 

upon 

** On the trial ot liOrd George Sackville, where tiie cliaige 
against the prisoner wjis genenil, \i7. the clibobedience 
ders gi\en by the Comniandei* in chief relative to the Uoops 
under the prisoner's command m th«‘ batile of jMinden ; which 
disobedience was to he infeircd from the mode of evecuting a 
'variety of opeiations in marching, counter-marching, anti 
** attacking the enemy it is evident tliat the witnesses calleil 
to give evidence with respect to those operations, must, in ma- 
ny cases, have been reqidied to give their own opinions as to 
their complete oi im[>cifect execution. Accordingly, many 
questions of opinion weie put aiul answered upon that trial; 
and the court c«iine to a general lesolution upon the propriety 
and admis‘'ibihty ot sue h cjiiestions as follows : The question 
being put to ('’aptain Smith, Whether he thinks the early re- 
peated orders of Prince IVrdinand to support the infantry 
were fully exeeiitcil by the cavalry tlien forming themselves in 
one line behind this hoily of infant rv > A. That cmii only be 
a matter ot opinion of bi‘ : Tli* willing to answer 
“ question in tlie world to a ptiinl ol latt; he \\ivh(*s he was 
“ more able to chdivcr himself so that the court might be able 
“ to foiin any opinion they would wish/' The witness, upon 
th<* question being again pi<»posed, excusing biin^ell for the 
reason above a Hedged, and the court being theieupoii d<*siied 
by Lord G. S. to decide how ftr a witness should be allowed 
to speak to matters of •opinion, took the same into considera 
tion, and came to the following lesolution : The couit has 

considered the matter upon which a doubt was suggested, and 
IS clearly of opinion, that it is net only regular, but in many 
cases neccssarv, to u'-k the opinion of a witness as collected 

tiom 
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upon which if a person is tried, there is a 
sti’ict pro})riety, and even necessity', for the 
witnesses^ unsnoriug (jiicstions of opinion: 
As, for example, if an olhccr is arraigited 
under that article of wrar which [ninislies 
with dhjchavge from the service all such 
scandalous or infamous behaviour as is un- 
becoming the character of an ofliccr and a 
gcntieinau, it is obvious, that it may be in 
such a case absolVitcly necessary to make a 
witness declare his opinion of the prison- 
er’s conduct. So likewise, if an officer is 

irom the circumstances which appear to him at the time; but 
under wlmtr circumstances they will require an aii wer from a 
will ab\avs be in the discietion of the court; and in 
the present case the qucsiion imu»1 jn-isted iii'on/' Qiiestions 
of opinion wcic on slim I w "loimds alh»w'cd to be put to the 
witnesses oi> th ' tiial of ti r Ihinfiuruble Coloiu'l^ Stanhope for 
the surrender of '^oba^i/, .oul on Ujiiny other tuals by Courts- 
jMaitial. In tb<;;tiiHl of Lk uteuant-Colonel ('otkburn for the 
o'lrrendei <»f St. tlie piosecutor, Lieutenant Rof;cr- 

'^011, put the following question to one (»f the witnesses, As 
an oiTiv er of cxpcri«“ncc, did Colonel Cockbiirne, in your opi- 
nion, slMiU'^fiilly ahaiubm and give up the garrison, posts, and 
troops th.it were under bis coiqmaivd?*' This question, of 
u ndcnpy was to make the witness give his judgment 
oif proof of the whole matter of (lie charge, was not 
aifowxd the court to he answeietl 


accused 
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accused of behavin'? with contempt or dis- 
respect to his General, of bein)^ found 
drunk on dutv, of tjuitting his di^ision or 
post without nec'cssit y* &c. all these are 
cases in whicli opinion is so combined wi^h 
fact, that it is either impossible tlmt they 
should be separated in a witness’s testi- 
mony, or unfit that they should be so : 
but, as already said, the court is, in all 
([uestions of this nature, to determine as to 
the propriety of epu'stions of .opinion being 
pul and answered. With rcg.ird to (pics- 
tions of doubtful propriet>’^, the best rule 
that can be followed is, 'J’ha't every thing 
which, on the partot the prosecutor, tends 
to support (U* give credibility to the charges, 
is admissible evidenet' ; as is likcwi-se, on 
the part of the prisoner, every thing that 
has a tendency to invalidate or discredit 
them ; though in bc)th cases the tendency 
in either way slu;utd be but remote. 

It frequently happens, that tin' tendency 
of a question put to a witness may be to 
the prejudice t)f a third person who is no 
party to the trial. 'Phis consequence ought 

in 
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in justice and humanity to be avoided 
whtTover it is possible; and in no case 
ought the prosecutor to be aliowe<l this li- 
berty of intlirectly iinpcachiiin; or aileet- 
iij^g the characters of thir<l parties; be- 
«:ause Ic cannot be necessary to his pur- 
pose ; but it may sometimes happen that 
the party accused may find it absolutely 
necessary in defence of himself, to tlirow 
blame, and even 'criminality on others who 
are no parties to the trial : nor can a pri- 
soner be refused that liberty, which is es- 
sential to his own Justification. It is suffi- 
cient for the party aggrieved, that the law 
can furnish ample redress against all ca- 
lumnious or unjust accusations. 

Witnesses may be called to support the 
credibility of witnesses^ cither Hy giving 
testimony to their general good character, 
or to their knowledge or acquaintance with 
the facts in issue, or to their having inva- 
riably related facts in the same manner. 

If, therefore, the credibility of any of 
the witnesses, cither for the prosecutor or 
prisoner, is impeached by tlie opposite par- 
ty* 
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tj", it becomes proper to re-establish their 
credibility b^*^ oxaininins^ new evidence 
tlicrcto*. 


//ojy Jf ifiu’ascs are to be brought, an^Jo gh e 
their Hxudetice. 


All military' poi-soiis ai’c bound by^ their 
duty to attend and 1 umislj testimony in all 
military courts, wjienever requlied so to 
do by a proper authority. I’his authority 
is contained in the M'arrant for assembling 
the Court-Martial ; and in consequence 
thereof, the prosecutor and prisoner must 
respectively' summon or give Avarniug to 
tliose persons who are necessary evidence, 
of the tipie and place of the meeting of 
the court, and make requisition of their 
compearance to give testimony'. 

If the witnesses should be persons in a 
civil capacity, who arc not subject to mi- 
litary authority, nor bound to obey its ci- 
tations, it is customary for the party M'ho 


• Set' sui^ia. 25 1. 
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requires their evidence, to resort to the 
aid of the civil jjouer, tlirough the ine- 
diiuii of the Judge-Advocate, who, upon 
applying to the proper magistrate, and 
setting forth the necessity of the case, ob- 
tains subpana or summons, compelling 
the attendaiu'e of the necessary witnesses, 
under the usual ‘penalty. 

It is declared by the Arutiny-act, Sect. 
18, that, all witnesses duly summoned to 
attend a Court-Martial, arc, during their 
attendance on the Court, and in going to, 
and returning from the same, privileged 
from arrest, in the like manner as wit- 
nesses attending any of the King’s Courts 
of Kaw ; and if such witness should be 
arrested, he shall be discharged of the ar- 
rest by the Court, by whose wariiint it was 
issued, upon afiidavit made of the cir- 
cumstances in 9 summary way. 

By the sara<6 ‘Section of the Alutiny-act, 
it is declared, that, witne*>ses, who, after 
due summoiiB, shall refuse or neglect to 
agfllid on Courts-Martial, shall be liable 
to civil prosecution for that breach of the 

liUW, 
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lyaw, in the same roaiindr as if they had 
ndiised or neglected to attcnid on a crimi- 
nal trial in the Civil Courts of Justice. 

In cicncral, military poisons are not al- 
lowed cin\ Mini, in name of charges or ex- 
pem es, for their attendance upon if'Court- 
Martial; hei ausc such serv'ice is held to 
b(' a part of tlu ir professioaial duty. Yet, 
as it is reasonable ami Just, that any ex- 
traordinary chaiges whiidf a witness may 
have been put to* in the performance of 
his dut\% should be <*onsideiod and defray- 
<'d ; as if a subaltern officer should be 
■ obliged to leave his quarters, and travel to 
a great distance, and in the middle of 
winter, which of necessity would occasion 
much ^extraordinary cxpence ; so 'it is^iiot 
unusual fo allow the reiratbursemoiit of 
such charges in the general expenditure on 
account of the Court-^VIartial. But wit- 
nesses in a civil line of life are by law en- 
titled to all their reaspnable charglai^ii;a|;u« 
ally expended, and even to a recoiiQ>eiK.*e 
for the cessation of^jUieir usual gains. 

All witnesses must be regularly sworn in 

X presence 
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presence of the court and of the parties, 
and give their testimony likewise in pre- 
sence. In Courts-Martial, the testimony 
of the witness is to be taken down in 
writing, as nearly as possible in his own 
words^and read to him for his approval or 
correction, after his deposition is closed**. 

Although a Peer sitting in judgment on 
trials in the House of Peers does not give 
his verdict upon oath, yet if called on as 
a witness in a court of law, he must be 
sworn in the ordinary form. 

All objections to the competency of a 
witness must be stated in open court ; bul**“ 
as a Court-Martial never deliberates with 
open doors, the court must be cleared in 

* It been sometimes custoxnary in Cour^^-Mai tial, when 

a material witness has been confined by sickness^ to send a de« 
putation of x^rtain inembets of the court, to examine him, 
and taker down his deposition in writing; but the practice is 
most erroneous nnfi been cl^»bcr\edly reprobated wherewer 
It occaired/by lus M aj^sty’s entire disa^p^bation of the pro- 
ceedifigs, on account of iitegularity. In an emergency 
of||J^^Rhid, theie j»eeins to btfno other safe resource, than foi 
court ia\d parties, j;l||^«djourn lo jthe house and bed> 
chambei oi the sick per< 90 i|^ti^i|| there take down las evidence 
tlic usual ibrm. 


order 
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order to weigh the import of the objcc-- 
tioii ; and when the court have come to a 
resolution, it is afterwards communicated 
in open court to all parties. 

A witness in a general Court-Martial 
gives his testimony, (as in every other coifrt 
^vhich is competent to examine evidence 
upon oath), under certification of incur- 
ring tho penalty of perjury, if he wilfully 
falsifies or departs from the truth in any 
matter essential td the issue of the causes 
“ Perjury,” says Chief-Baron Gilbert, 
“ may be punished at common law in any 
. court that hath authority to examine 
“ the cause in relation to which the per- 
“ jury is committed ; for it were prepos- 
“ terous that they should give a court au- 
** thority to examine upon oath, and not 
“ to punish the violation of that oatli*” If 
therefore a Wilful perjury is. committed in 
his testimony by ti, person .subject to the 
military law,’^ere, js d^^P.ubt tliat 
Martial, by |heir.,<»wu?poyrer, can immedi- 
ately inflict such dls^qffiediDnary punishment 
on the offender, as *lhcy may judge suita- 

X 2 bie 
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ble to the ofFoiicc. If the perjiuy ib com- 
mitted by a pereoQ not under military au- 
thority, hut M'ho is brought to give evi- 
dence 111 a Court-Martial) the court will 
direct cither the party injured or the 
Judg^'Advocalc, as public prosecutor, to 
indict the offender bclbie the Civil court; 
and in such casi', the statute 20d (Jco. II. 
c. 11. enacts, that iu the indictment it 
sliall be sufficient to .set forth the substance 
of tho. offence, and be'forc w hat court or 
person the oath was taken, (averring such 
court ot pci*son to have a competent aiftho- 
rity to administer the same), together witli- 
tlie proper averments to falsify the matti r 
wherein the perjury is assigned, without 
setting forth any part of the record or pro- 
ceedings. ' 

Subornation of p^^wry, or tlu' procur- 
ing of witacssea to swear fril<^ly, staiub on 
the sam^ footing with i 


criAi\ 
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Of the Judgment and Sentence of a^Couft- 
]\[artial. 

1 HE last stasjf* of the I rial before a Court- 
Martial, is the exercise by* the coiiW'of its 
judicative function, in liie return of a so- 
lemn verdict on the guilt or innqcenee of 
the prisoner, and pronouncing sentence ; 

■ and this is to be done with shut doors, 
after the parties, and all indilferent })er- 
sons, have been ordered to withdraw. 

As the court is now in possession ofThc^ceed- 
thc whol(? evidence, which has been care- wadoverw 
fully reduced in tot^writiiJg by the Judge- 
Ad voeate as recorder of .the court, toge- 
ther with all arguuiehts upon the evidence, 
both on the part of . the prosecutor*' and 
prisoner, it is customary, before proceed- 
ing to delibjerate upon the judgnrent, that 
the eourt should liear the procoedkigs read 
X 3 ovei^ 
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over by the Judge- Advocate, Avhich an- 
swers the double purpose of bringing tlic 
whole body of the evidence, in one con^. 
iiectcd view, to the recollection of the 
nicinbm’s, and ascertaining the accuracy 
and fidelity of the record, by comparing 
it with the notes taken by individual 
meuibers in the* course of the trial. 

In complicated cases, in circumstantial 
proofs, in cases where t]ie evidence is con- 
tradictory, or in trials where a number of 
prisoners are jointly arraigned, as on 
charges of mutiny or the like, it is expe- 
dient that the Judge- Advocate should ar-* 
range and methodize the body of the evi- 
dence, applying it distinctly to the facts 
of the charge, and bringing home to each 
prisoner, where there arc more than one, 
the result ef the prQ<^ against him, ba- 
lanced with the evidence of exculpation 

^ * 

or alleviation. In oi^inary cases, a charge 
of this kind Judge-Advocate is 

not sb necessal^lv 

DeljberaHon Wh^e thera^BTdistinct atid separate 
uf *<. couit charges, or articl* of accusation, the pre- 
sident 
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sident and members of the court reason 
and deliberate separately on each charge; 
candidly discussing, in a free and open 
conversation, the import of the evidence, 
and allowing its full weight to eveiy argu- 
ment or presumption in favour of ,jthe pri- 
soner; and being thus ripe for decision, 
the Judge-Advocate puts the question of, 
Guilty or not guilty of the charge, to each 
of the membei*s, begbining with the 
youngest^, and so progressively up to the 
president, and writing down from the 
mouth of each {)erson, his vote or opinion, 
for acquittal or conviction. The votes are 
then counted, and if the majority declare 
the prisoner not guilty, he is accordingly 
acquitted. Tf, on the other hand, the ma- 
jority declare the prisoner guilty, the 
court proceeds next to determine what 
punishment shall be awarded, and to pro- 
nounce their sentence for its indiction. 


'J’hc opinidhs or the votps of the members 
are taken on this lestlon in tl^e stttnc 

<4 ett. 7* 
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.512 


AN 1.!>SA\ 


Chap. VII. 

manner as on the ibroat'r; nor are those 
members vho havd in the pic\ious ques- 
tion voted for acquittal, to be debaried 
from voting on the second, which I** to 
decide the degree oi nature of the pu- 
nishment ; for it would bo most unjust, 
that those who thought so favourably of 
the prisoner’s ca^e, as to vote for absolute 
acquittal, should fiom that cireuinstance 
be preeluded from rendering his punish- 
ment as mild as possible*^ 

The 

^ It IS not a little siupii mg, th it the contiary opinion 
should hojve\ei bi\( been bud down even b> judicious wil- 
teis Mr Adye, v ind attci him Mi. Sullixan,) sa^s m expiesh 
^^ofds, ‘‘ It It nppc.us on the casting up of the >otcs, tl^t 
** the m^jont^ dcclaie the ptisoner guilt>, those ^ho have 
found him so, (for it c innot be supposed th'it those who 
have found biin not guilty would assign him a punishment,) 
** are to piss sentence or judgment on him " Let us foi a 
moment attend to the consequence pf this doctrine. Suppose 
a general Couit-Martml to consist of sixteen persons, se\en of 
whom vote for t|ie absolute acquittal of tlie prisoner) and nine 
declare hup gitilSy. The question remains, shall be the 
^ And in thisquestkfm, accoidmg to those writers, 
the vott^ foi acquittal have no lote; of the nine 

xnenib^ who vote in the question of puniirimeiit, five vote foi 
ca|^t^ring, the other fOlir Ifbr a tetnpoiw^ suspension oi a 
reprimand. The prisoner, il condemned by these five voices, 

must 
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'J'hc punisluncrits ' which it is in the Military pu- 

* • _ 1 nishmciiu. 

power o( a Court-M#^al to innict) are 
various in their nature and degree, from 
the highest, which is Death, down to those 
of the lightest nature, as a short confine- 
ment for a private soldier, or a r«primand 
for a etnninissioned officer. 

It IS humanely provided by the mutiny- 
act, that no sentence of death shall be 
pronounced against any offender unless 
nine of the members where the court con- 
sists of thirteen, or two thirds where the 
number of the members is greater, ^hall 
concur in that seute^e. In some parti- 
cular cases, the Articles of War*point out 
the express punishmeut to be awarded in 


must suffer jjie highest punishment neKt to HhU«o2evie|l 

ot hisjudsics think so fa^ollrably of liis case> that the.^refi^ter 
part of that number s^re for his absolute and th^ ri^t 

for the lightest ppssible punishment. doubted, ${fiat 

had those meidbeis who \oted ioi acqiutta]|f^QW|) this 
was to be the consequence of tlicir vote of fiilfififyi 
not all ha^c rather adjudged him guilty, order III deserve 
tlieir power of mitigating' bis pumshineut {gfllljclplea 

of common sense, ^wc must leprol^^ tte dticiiipe of the 
above-mentioned writers, 'as equally eotii^uy to lOaaoltand to 
inateiial justice. 


consequence 
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consequence of cert4ip acts ; as thus : 
“ Etvery officer 'filio i^all be convicted 
** before a general Court-MartiaJ, of liav- 
** ing signed a false certiheate relating to 
the absonce of either officer, nonocoin- 
“ missioned officer, or private soldier, shall 
“ bo cashiered.” Art. of War, sect. 11. 
art. 10, So likewise in the c^se of an offi- 
cer knowingly receiving a deserter from 
another corps, M>dthout confining him and 
giving notice to the regifnent to which he 
formerly belonged, sect. 6. art. 2. In such 
cases the court has no discretionary power, 
but must pronounc# the sentence which 
law requires, wherever the fact is proved, 
^(’bere arc but two instances in^.i^hich a 
capital sentence is decreed b^'^ the Articles 
of War, without a discretionary power to 
the court of coinrouting the punishment. 
The one i$ dontainerl in the 13th article of 
the l^th-^tifection. ** Whosoever of our 


“ forces erqployod in foreign parts shall 
** farce a <^feguard, aivd shall be con- 
*^Mcted ther€io|f by a general Court-Mar- 
tial, shall buffer death.” The other i& 


in 
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in the case of a Teturning without 

leave from transpior^idon. In all’ other 
cases of the highest criminality, as, com- 
mitting mutiny, strikin'g a superior officer, 
giving intelligence I 0 the enemy, -See. as 
the offences admit of greater aifli less de- 
grees of criminality,^ according to the cir- 
cumstances that attend *them, so the Ar- 
ticles of War allow a disdretiiAary po\rer‘; 
decreeing ** death, or siich other punish- 
ment as by a general Court-Martial shall 
“ be ai^arded.” In crimes of a less atro- 
cious nature, the Articles of War declare 
simply, that the offender shall be punished 
at the discretion of a'general (Jourfe-Mar- 
ti^‘ Cmittiug^the word Death, which evi- 
dently implies,' that the power of punish- 
ing capitally is excluded in sudh caises. 

The inferior puHiishmeatr^ arc various, 
according’ to the degree of*the crimes, and *^'“*’**'‘"*’ 
the rank.hf the persons who ^’mmit them. 

Of those* peculiar to, the rank of commis- 
sioned officers^ the moft severe of the in- 
ferior punishments is hi^hi^ng, that is, 
depriving an officer of his commission, 

breaking 



AN ESSAfr 


Suspension, 


316 


Chap. VIL 


breaking '^*111), by takitig from him the 
honourable rharajftlSf* of a soldier, and re- 
ducinj> him to the station of a pm ate 
citiaeii’^. This Sometimes done simpli- 
citer, that is, vfithoull carrying in the sen- 
tence any judgment against the olfender 
of incapacity to be rqstored aftcrwaids to 
his military character; orVith the addi- 
tion of a jul^mcnt of the court, declaring 
the offender unwdrthy or unfit to serve liis 
Majesty in|)any military capacity; which 
is the highest of the subordinate ,punish- 
ments that can be inflicted on a commis- 
sioned pMcer. 

S, Sirt^nsion frotn rank and pay, which 
thongh it does not deprive an ofiSicer his 
milit^^y charactcr,*f* suspeh^s his functions 
and’CmoMiHents for'ad^ffaite p 6 riod of 
time, ^iz. t^ycar, site iponths, or three 


^ It ^^ould be^^all} tedious as it is uUinc(:Miisaiy» to spe- 
cify the militaiy crimes whuh subject to the punishment of 


They are veiy miKneious. cind are to be tound 
dMinctly'dcscril^d m tbf»^||ijrticle8 of war* 



months 
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months from the datcipf ac> 

cording to the incasuiCof th6*<dfllincc. 

3. Reprinuiiul, public or private. A Reprimand 
public repninand is inflicted by a com- 
manding oflicer hj^ad of 'tJi^'StiPgi- 

ment or corps to which the party belongs, 
and who arc dmwn out upon .parade for 
the occasion. ^Its terms 
by tlic sentence^ but arc ip, ^hie discn^^on 
of the Comma nder-iu-C^ief, by nhose'au- 
thority the sentdiiec is put in execution, 
and tliey must be ri'gulatcd according to 
circumstances. A pri\ ate reprimaa4, is 
given by the commanding offiCi^y^ tfx t^e 
parfy, without.^ presence.^ wit;[|e«lw. 

The.ipferior punishments peculiar tp tlie p„. 
state of non--Com.ffiissioue4i, officeai ai^ 
soldiers,* arp.^co^j^rid, pimiijtoienli, ; as* 
whipping, imprisonment, &c!f* In'caf^pf 
desertion, the muliny-act declares, (sfid|. 

4.) that •'When a Court-Martjjjj^ shall not 
think th» ' offence deserving of capital 
punishmerit, tliey adjudge the of- 
fender to serve in any,^f corps sta- 
tioned in any, of his Majesty^ dominions 
. beyond 
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beyond for lil^, or for a certain 

term of ytior^ ; with certification^ that if 
the offender shall return into Britain or 
[rclaiid without leave, before the term is 
expired, he shft^l, on conviction thereof 
before Court-Martial, suffer death. 
Moreover^ the Articles of War specially 
enact for q;^];tain pfFences^the degrading of 
non-commiegnoned officers- to the rank of 
private soldiers; •as for the crimes of a 
serjeant or corporal selling ammunition, 
cmbeuizliug money, &c. This power of 
degrading' a non-commissioned officer to 
th$ jntinh' bf a private centinel, resides at 
all tinates'in the commanding officer or 
colonel of the regiment, hnd caii''te ex- 
ercispl by hia>wn authority, on sufficient 
cause;' witlj^t the intervention of <a Courts 
h discretionary power which has 
{iBBmisKed much topic of discussion, and 
frequent ^jjjpf^usion of blame, but which is 
founded in a just and necessary policy* ; 

‘ ^ and 

the debate in (id JIousc of Commona on (he Mutiny 
,BUl ill 1750, a motion was made for lUi alteraltioA of tte 

clause 
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and has never in practice been attended 
with improper consequences. ' ‘‘ 

In 

clause in Sect. 16\ art 14. of the Articles of Wdr, hy which 
iioii-rommihsionecl officers may be reduced to private ccntinelN 
by order of the Colonel of the regiment. Much com|>laiiit 
was made of this^ as a dangerous iiuio\ationt as all infringe* 
inent of libeity, aa subjecting a most useful and respectable 
class of soldiers to the arbitrary wili and* Measure of a com- 
manding ufficiQr^ and of the great abuses to which this powei 
might give rise. In answer, it \va!> jnost justly obseived, that 
this power, though tern^ an innovation, and though infre*^ 
ality not specially recognised by iWAicle of Wat* till 
1747f was in practice coeval with the arm^» and absolutely 
Cbsontial to its proper discipline; nor s could a single ^ex- 
ample be specified, in which it had ever been abused or 
improperly exercised. The function of a non-commissioned 
oflicer coi||^fed and held at the |fteasure of his 

Colonel' or commanq^. It b a rank which the party ow'cs 
to his meiits, and ^Vhicli therefore should be revocable by 
the same power or sLuthority, on a cessation of the cause 
for which was bestowed. In ad\ancinga common soldier 
to be a corporal, or a corporal to be a tl\e Co- 

lonel is geuerully regulated by tlic advlcje and re^fimieodwtlop 
of the captains of the several companies, who, must 
suined to have a thorough knowledge of character and 
qualifications of each man under their respective commaiids, 
being daily witnesses of their performance of duty ai|d b<5ha- 
viour. But both the the Colonel may form mis- 

taken judgments, whiv.h nothing^ out the actual experience of 
the corporal or seijeant s performance of his new duty can cor- 
rect: And nothing is more common thun that those who have 

for 
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In general, the sentence of the Court- 
Martial declares the prisoner guilty or not 

guilty 

A)r a time beliavfcd uell in the prospect of piomolion, become 
afterwards careless, idle, woftbless, or relractory. "riit' dly 
check against*this clian^e of dem<*anour in a non-cei imissioned 
officer, is the sen^e that his good Conduct is tlie sole security 
he posse^es for retaining his rank ; and that it Js in tlie power 
of his Colonel to d« pri\e him of it /whenever he judges him 
unworthy. 'Unit this punishment will never be inflicted with- 
out just cause, he has sufhc'icnt security in the regard which a 
tup^rior ofhcci mu>tevcrba\e for hit own reputation and cha- 
tacter.* To mal^% necessary in all cases to le^ort to a rv,urt- 
Martial, would tocse&sarily occasion such embari*asMne'nt and 
delay, that a Ctunmauding oflicer would utten be prompted to 
wink at improprieties of conduct, ai|d to put up w ith insuffici- 
ency in his non-commissioned oflicers, rather than follow out 
the necessary process and formality 4of^*trial. Ad<^ to this, 
what all military men must pevicctly understand, thut the 
whole of a solcJici s conduct and character taken in the aggre- 
gate, may be such as to lemier him a most unfit person for 
ha\ing any coniinaiid ; and j’Ct it may be iinpo«<sitle to specify 
any abt to tlic satisfaction of a Couit-Martial, which 

justify a formal sentence of degradation. This discre- 
tionary poweff will ne\er be excicised but for cogent reasons ; 
nor will it abused wliilc lliitish officers retain iheir dis- 

tinguishing characteis of honour and humanity. The army/ 
and the nation at large, owe little obligation to those 

orators, who, for of atlorid declamation 

i rights of the subject,* and from their deep-felt sense (no 
^idoubt) of tJie hardships suffered by so useful a body of men as 
>e military force of the state, choose in ihcir parliamentary 

harangues 
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jriiilty of the special matters of the charge, 
and in the event of guilty, awards the pi*o* 
per punishment. But sometimes the de- 
gree of criminality actilally pro\ cd against 
the prisoner, tliougb;. of the same nature, 
may fall short in extent of the cTime con- 
tained in the charge or accusation ; as, for 
c'xatnple, the cripie charged may be de- 
sertion, but the proof may amount to no 
more than absence without leave. In 
such case, the ‘court by its judgment 
ought to acquit from the oharge of de- 
sertion, but to find the prisoner guilty of 
the inferior otfencje, and awaidr a corre- 
sponding pu^shm€il^. Btift^^hbugh this 
f ' ' > rule 

I 

h iianniirb torcpiesont this < of then fc I lo Vi -subjects as re- 
clutc.d to a sTatc of seiMtude and bondage, of which the buf^ 
teieis theinselTes die uttcMl^ inbensible. tt ai^Ues iXalc^d a la- 
mentable want of iidoiinatioii, not to know that the Biidbh 
a I my is, with icspcct to the condition of its members and 
llitii natural lights as subjects, ui a vt itt as to that 

of the aiiny of any other nation in tlie world, 
tution 1 , on the whole su|)ei|pr to thciis in the ptot^l^oifSt at* 
fouls, and the franchisee it all ranks and conditions 

of itH subjects. Hut the propag^lloik of such opinions hab not, 
111 ^encial, so admissible a plea as ignorance ioi itb apology* 

* On the tiial of Seijeant Samuel Gto>iTe Grant, m March 
the chaise was, a/id jf as uat/z/t^ t\\u driumnf^i^ 

in 


Y 
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rule oiiglit to be followed where the of- 
fence proved is of the same nature, 
though less in degree than the eriiiu' con- 
tained iti tijc charge, it will not hold 
good \\ here the offence pro\ ed against the 
prisoner*is either of a different nature al- 
together from that whieh is charged, or of 
a higher degree of criminality; for the 
court is not warranted to go beyond the 
indictment, nor has the prisoner reeehed 
a fair or a legal notice io prepare his de- 
fence against either a different crime, or a 
higher degree of guilt, than is contained 
in the charges. If therefore evidence 
should emerge, in the course of the trial, 
of greater criminality against the prisoner, 

or of his guilt of a separate crime, it is 

€ 

HI the Coldstream legi meat of Guards to hih 

6u\ice^ and entei into the service of the I^ast India Company, 
kiiouing them at the time to belong to the said regiment i»f 
guaids. Th^ couit foimd the piisonei guilty of having 
mot td md been tn^tt nmnial towaids enlisting of the said diuni- 
xners, knowing them at the time to belong to the said regiment 
of l||p»t-guards ; which, though «i«ienme rather in fei loi , was oi 
i^^^aine nature with th<»# cc^tdilied in the charge, and there- 
sentenced the piisoner to reduced to the rank oi a pii- 
tHleWdici, and to leceivea thousand lashes. 

coinpeteat 
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competent for the court, after exhausting 
the actual charges, by their proper sen- 
tence, to report their opinfon to the copi- 
inauder by whose warrant the court is 
held, and to recomioit the party into con- 
tineinent, m order that he may Ix' brought 
to a new trial : or perhaps it may appear 
a more prudent incasura m the court, to 
suspend its procedure and adjourn ; after 
making report to the person under wdiosc 
authority it w as* assembled, of the new 
matter of guilt that has coipe to know- 
ledge. 

'J'he form of the iJentence of the Court- cenmi oiscr. 


Martial must vary according to* the cir- Potom (1 

. /• 1 1 • 1 • • tuYcofSentin 

cumstances of the case on which it is ccj of couus- 


pronouuced ; but a 


Martial. 

lew general ol)‘>crva- 


tions may here be made, applicable to 


all sentences whatsoever of general Courts- 


Martial. 


As by the tenor of the oath administer- 
ed to all the members of the court, they 
are sworn, at no whatsoever, nor up- 
on any account, 'to ^iisclose or discover 
the particular vote or opinion of any par- 
Y 2 ticular 



3‘2-i AN r.ssAi^ Chap. VII. 

ticular member, unless required to give 
evidence of the same in ii court of justice; 
so it is evidently not proper that tlui sen- 
tence of the Court-Martial should express 
by what inajority oC-^he members it lias 
been pronouiiced ; because that might lead 
to the discovery of particidar votes or opi- 
nions ; nor although the court be unani- 
mous in its judgment, is it proper to ex- 
press that circuiKstancc in the sentence ; 
for this in tiict'^is disclosing the votes and 
opinions of all the members; yet there 
seems to be no impropriety ii* there should 
be an,unanimous conciuTonce of the uiem- 
biers for. d. recommendation to the mercy 
of the sovereign, that this cirQuiustaiice 
should therein be mentioned, as giving 
the greater ^yeight to tjie applieation, and 
at the same time not leading to any dis- 
covery of particular opinions respecting 
the scnt/^nce itself by which the prisoner 
has been condemned. - , 

. opinions and 4i^|||^necs of the court 
' saayf be; either their tenor, that 

i%^decl^ipi'g the prisoner or not guiltp 

. pf 
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ot' the articles of charge ; or they may be 
soecial, finding certain facts proved or not 
■jjrox ed ; in consequence of which thej' de- 
clare him guilty or not guilty on those ar- 
ticles: For, in all cases, the guilt or inno- 
cetK'c of the prisoner with rcspifct to the 
jiarticular charges, must be pointedly foond 
and dochii od ; otherwise •the jurors do not 
discharge the whole of their duty, which 
I'ecjuires, that they should not only 'decide 
whetlHu- the facts are proved dr not proved, 
but likewise pronounce theirjudginejiitoii 
the criminality of those facts. 

It was formerly a very usual custom, to'>' 
express in the sentences pf Cpurts-lSJartial, 
the particular Articles of War of which- 
the sentence declared the prisoner to be 
guilt^’^ of*a breach or violation ; but the 
more recent, and the better practice, is to 
omit all such reference to the Articles of’ . 
AVar; as being in itself unnecessary, and 
l‘rc<|uently affording handle for cavilling, 
and sof histicai obji^tions of irregularity 
or incongruity ACith the articles referred 
to. If the sentence should be called in 

V 3 question. 
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question, as not warranted by any posi- 
tive enactment of the Military law, it is 
the province of the party who thus ar- 
raigns the judgment, to prove his ob- 
jection by pointing oat that incongruity ; 
for the presumption is, that the' decrees 
and judgments of all courts are warranted 
by law. « 

For a reason much a-kin to the above, 
it would seem iitost advisable for Courts- 
Martial in their opinion and sentences, to 
avoid, all unnecessary minuteness, in de- 
tailing or specifying the grounds of those 
opinions and judgments, and in particu- 
lar to avoid all argument in justification 
of their sentences ; for it is unwise in any 
court to hold forth to the public a chal- 
lenge to impugn its judgments/' or pur- 
posely to invite to a discussion of the 
grounds on which they have proceeded. 
If a sentence is general, and without the 
assignment of special reasons, it may be 
defended by all the good reasons which 
anpoittpplicabic to .the m’&.ttcr; but if it as- 
sies its special grounds, it must stand or 

fall 
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lb 11 by these alone. It must at the same 
time be observed, that in cases of a cir- 
cumstantial nature, and where the sen- 
tence of the court is not general upon the 
whole matters of charge, but special, find- 
ing the prisoner guilty of some -points of 
accusation and acquitting him of others ; 
as the punishment to be awarded ought to 
be in strict proportion to tjie measure of 
guilt, so it may be extremely proper, in 
such cases, to specify in the sentence the 
particular grounds of the opinion and 
judgment of the court. 

It is not customary in the sentences of 
Courts-Martial to adjudge or direct the 
particular mclde of the punishment where 
it is a capital one, nor the lime or place of 
its execution ; but only in general terms to 
ad j udge the prisoner to sufter death ; leav- 
ing to the power by whose authority the 
sentence is executed, the manner, the time, 
and the place of its infliction. The appro- 
priate capital punishment of a soldier is to 
be shot to death ; but capital critnes, when 
attended with peculiar infamy, ,.are ex- 

Y 4 piated 
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piatccl by the more infamous punishment 
of hanging by the ncck^% 

* It mny not be imprr)pcr to subjoin to this duipter a slmrt 
account of tlu? forms obsorvocl in the trial of INTilitaiy (jffeiKl- 
ers, by a ConaeU dc Guerre^ pr Couit-Martial, under llie 
French establishment, previous to ibo Into njvoliition; a detail, 
'which places in the strongest point oT \ieu, tlie siipeiiorify 
of our criminal procodurc in military matl«*rs, to that of a 
nation to ^vhoJu the art %jf war has been more the object of 
systematic arrangement and regulation, tban to most of the 
otlier nations of Europe, ^ 

As soon as any military delinquent was appn'hendcd ami 
committed to ^prison, the captain to whose compan}" lie be- 
longed wgs required to present a memorial to the govtn-nor of 
the place, setting forth the crime, and demanding that tlio 
prisoner should be brouglit to trial. Tlie governor ha\ iiig 
granted his permission in writing upon tlie memorial, IraiiMnits 
it to the majoV of the garrison, who is to act in the character 
of prosecutor, TIic major ordeis the prisoner to be brought 
before him strictly guarded, and after reading to him the 
charges of which he is accused, he demands to hear what he 
ha's to urge in liis defence, and puts to him whatitver interro- 
gatories he thinks proper; taking down his answers in writing, 
which, after being read over fo liiiq, the prisoner nuist sign. 
The major then examines, in the prisoner's presence, siicli 
witnesses asxran best inform of the matters of accusation ; the 
prisoi^erjjcing af liberty, on just grounds, to object to their 
competency. The testin|<inies of the witnesses are then read 
€>vcr and he is asked w^hat he has to urge in answer to 

theif^t(j||w3nce. The substance of his answ'er is then taken 
dow^nj^/yriting and signed by him. This procedure, (wiiich 
occupies but a few hours), being linished, the maior 

reports 
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rf|K»rts to the governor, who orders a Co?is<‘il Je Guerrr to he 
:jssrnihlcd ne\t morning. 'I'lie court, which for capitul trials 
must consist of at least seven oflicers, is c^oinposed of as many 
captains of i n fan tiy regiments in giirrison, if for the^ trial of 
an ohicer or soldier of foot, :in<l of captains of cavalry, if for 
un ollicer or soldier of the cavalry. If there is not a sullicient 
mi in her rd* captains, subaltc*rns are allowed to bU]>ply ^eir 
place, ami c\cn serjeants. 'I'hc ConscU being asseTnbled in the 
go\(?rnoi s house, the governor oiliciates as president of the 
court, and the major as prosecutor, and the clerk reads over 
the whole pnjcedurc, hclhrelht* prisoner is brought in. When 
tills lirst reading is linislied, the prisoner i;^l9foiight before the 
court, and the vvludc must again be rmul over in his hearing. 
The president then asks if Jk' 1ms any thing fiirtlicr to state in 
liis own defence, and previously thereto, lie administers to 
Idin an oath, that he shall say nothing but the truth. Uis 
answci is written down by tlie major, and signed hy the pri- 
soner. 'I’lie president then asks him, whether he objects to 
any of his judges; and if his objection is sustained, the per- 
son objected to withdraws from the table. lie is in the last 
place questioned wliethcr he has . any accomplices, and his 
answer is recorded. The prisoner is tlien sent back into con^ 
lineineni ; and the president reads the ordonnance or Miiitaigf^ 
Ijuv applying to tlie ease; the major, as prosejnn tor, demand- 
ing fi sentence agreeable to the law. A .^heet of paper is then * 
given to tlie youngest member of the courtV writes at tbo 
top of it his opinion and vote; folding down the paper upon 
the writing, and presenting it to the next in ts^det* of seniority, 
till all have written dowm their opinions; tlia# of thepin^ident 
being euumed as two, w hen on the side of lhcroy» and|lks one, 
when for punishment, 'llie president then tlie paper, ' 

and after arranging the votes, declares the opinio l>f the ma- 
jority, and pronounces the sentence^ which is w ritten down 
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by the major, and signed by all the- members of (he court ; 
and immediately thereafter, it is announc^ to the prisoner, 
and must be carried jnto execution the same day ; for neither 
the governor nor any other superior officer has a power of sus- 
pending or remitting a sentence once pronounced and signed. 
The record of tjbe whole proceedings and senttuice is sent, on 
the day following the execution, to the minister of war. 


CHAP, 
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CHAP. VIII. 

Of Appeals from a Regimental to ^ Genct'al 
Court-Martial. 

By the 7th section of th*e act for punish- 
ing mutiny and desertion^ ftc. it is enact- 
ed, “ That no ofl^ccr or soldier being ac- 
“ quitted or convieted of any offence, 

“ shall be liable to be tried a second time 
“ by the same or any other Court-Martial 
“ for tlie same offence, unless in the case of 
“ an appeal from a I'egimenial to a general 
“ Court-Martial; and that no sentence 
** gi\ on by any Court-Martial, and signed 
“ b^ the president thereof, shall be liable 
“ to be re\ ised more than once." 

By this enactment, it plainly appears Kighto» 
that a right of appeal is undc|stood to be**’’'^ 
competent from the sentences of regi- 
mental or garrison courts to general Courts- 
Martial ; and as there is not to be found 
in any part of the Mutiny-Act or Articles 

of 
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of War, afty limitation of this right of ap- 
peal to partillular (;ases, or any prohibition 
of it in othcrsj it must be presumed that 
a right thus recognized in general terms, 
and whiclisis founded both in justice and 
cxpedieivby,' is competent, whatever be 
the matteror subject of trial, to any par- 
ty who Judges himself aggrieved by the 
sentence of regimental or garrison Court- 
Martial. 

.The only limitation of this right arises 
from the constitution of all general Courts- 
Martial. . They are not subsisting courts 
of judic^atjare, open at all times, and to 
all ^krtaels ; but being assembled by special 
S^^nt for a particular purpose, they arc 
dot epibodied or created at all, unless it 
shall f the chief military autho- 
rity, that is a just and reasonable 
cause foi* assfebliii^ them. No military 
person is tt^srefpre of absolute right en- 
titled to demand the assembling of a ge- 
neiiii'iCourt-Martiali^ either for the trial of 
hitnsclf or anothejr, party, unless in one in- 
stance, afterwards to be mentioned. His 

request 
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request must come by petitidtii^ memorial 
before the Cominauder in C|^^f»u.wlip will 
judge from all circumstances, whetlier the 
same is reasonable or otlierwigo, and either 
grant or refuse it, as he sha|l* 4 hkik 
Were this not the case, or wciC'vH in 
power of every military per^^n to demand 
of right the assembling of, gliieral Courts- 
Martial for every supposed oflCirnce 
conceived injury or injustme, the 
instead of a well •organized, regular,, and 
harmonious body, woidd be a discordant 
mass, which the malevolent pilssioj^i^^'itiid 
turbulent tempers of indivii 
keep in perpetual agitation^iaii 
But as it is competent for the 
ipg officer or Colpnel of any<„pprps^^ 
sembie regimental 'Gpurts-]\ 1^1^^ fqr^theV 
trial of the lesser offencesuj^d 
punishment of jq,Qn-cotfrmisi|||ncd offie^B^^ 
and soldiers; ai^a&such cor^^, of whief^^ 
the meinber»,^re'-^ten few in number, arid 
these frequently , young ancUuii^jCpeFicitced 
officers^ mustii necessarily fi^i these cir- 
cunistahcps b.c more subj^cli^fto error in 

tlieir 


.* 4 - ' 
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their proceedings and sentences, than a 
more numC’i^s and select tribunal of ex- 
perienced men ; it would be a material 
hardship and grievance if those inferior 
conrts wenaander no control. It is proper, 
therefore, that they should ever act under 
a confirmed sense that their proceedings 
are subject to revision by a'general Court- 
* Martial, t<K whose judicature the party 
conceiving him'Self to be aggrieved has it 
always in his power to appeal, through the 
medium of the Commander in Chief, who 
must firat determine whether there are just 
grdnhds^il»r the review of the sentence. 

I^iere is'but one particular case in which 
thev Articles of War confer a positive right 
of demanding trial, in the first place laie- 
fore a i^egimtental court, and afterwards' a 
righ^^n^ppei^ to a general Court-Martial ; 
wbicfc is th<^^oase of an inferior officer, 
non-comndiB^ioned office^^^ or soldier, who 
conceives himself to bli? wronged by his 
captain, or other officer commanding the 
trd^p or company to which he belongs. 
Xt is declared by the 2d article of the 12th 

section 
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section of the Articles of < War, that such 
* officer or soldier who thinlis himself so 
wronged, “ is to complain Ihereof to the 
commanding officer of the i^giment, 
“ who is hereby required to suininon a 
“ regimental Court-Martial fof the doing 
“ justice to the complainant, i^NlN^n which 
regimental Court-Martial either party 
** may, if he thinks himself sf’li aggrieved, 
“ appeal to a General • Cpjort-Martial : 
“ Hut if, upon a second hearing, tlie^ap-^ 
“ peal shall appear to be vexatious and 
“ groundless, the person aorappealing 'Snail 
■ “ be punished at the discretion’9if..the«aid 
“ general Court-Martial.” Itwt^d he'^Kc 
appear, that in all such cases of alleged 
wi^ng or injustice committed by si^jerior 
officers towards their inferior'»*ofl|eers or 
private men, the'^right of appps^^^lmiiot 
be refused, but must of 
ed, by the Commander in Chief's appeahtt 
ment of a generj^ Court-Martial to takb 
cognizance of tl^r^(iili»e ; the only '9he^k 
against rash and ilHfouudei^ ^applications 
in cases of the abovq. nal^re, being the 

strong . 
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strong certification, that an adequate pu- 
nishment will not fail to attend every un- 
just or groundless appeal. The reason 
why a power of appeal is declared to be 
competent of absolute right to inferior of- 
ficers ost’ soldiers complaining of being 
wronge(fcffey their superior or cumnianding 
officer,, is, that* a regimental or garrison 
Court-Maftial have not the power of in- 
flicting any .^liishment on commissioned 
officers : can do no more than express 

their , opinion, that the complaint is just, 
or %c contrary, and restore the suficrer 
against: any existing grievance ; and the 
inj^ory %^ipluincd of, however flagrant, 
must therefore have remained unredressed, 
as as punishment is concerned, if an 
appeal to^a*-general Court-Martml had not 
beoii^l&clared to be a matter of right to 
^the jpatty aggpeved. 

The procedure before a general Court- 
' MaitiaVin cases of app^l from a regimen- 
tal 'inr garrison com%:ii|^s follows. The 
coiii^llbeing constituted by prcqjcr autho- 
rity^ the parties insthe trial are summoned 

to 
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to attend* together with all the necessary 
witnesses. The appellant stistains* in con- 
i unction with the Judge-Adtocate, the 
part of prosecutor, and the party in whose 
favour the infetior court has given its judg- 
ment, is defendant in the catisc; the 
charges on the original trial being the mat- 
ter at issue, on the truth* or falsehood of 
which the court of appea^ to decide. 
The Avitnesses examined hfefore the regi- 
mental court, arc now regularly sworn 
by the Judge- Advocate, and are. en- 
title<l, befoi'e giving evidence* to have 
their former testimony or dccljiM^tion 
read over to them ; and theyf^^ay either 
on oath conlirm its tenor in all its parts, 
or dissent or vary from the game, if 
tlieir conscience so compel t^rn, or add 
tliereto what they may fjaye formerly 
omitted. They must likewise answer all 
pertinent interrogatories put either by the 
prosecutor and a|3pellant or the d^ftuidant, 
or by the cout%; and that eitlH^^ in th^ 
Avay of primary examination ofc cross-ques- 

tioningi 
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tioniiig. It is competent, moreover, lor 
either of the parties in the appeal to ad- 
duce additional evidence, either by the 
examination of new witnesses, or the pro- 
duction of writings. The whole of the 
evidence*is taken down in Avriting by the 
Judge- Advocate as recorder ; and the court 
deliberated thereon, ‘and pronounces its 
oj)inion {iticK^gnteocc, in the same man- 
ner as in ordinary trials. 

The general regulation of the Articles of 
AVar applies to sentences pronounced on 
appeal, as Avell as to all others, viz. that 
no s^utenf^e of a general Court-Martial 
shall be *p^ in cxecutibn, till after a re- 
port made to his Majesty of the whole pro- 
ceedings, or to the officer commanding 
ill chief, or some person duly mithorised 
under the Royal sign-manual, to confirm 
the same. 

il^Kdofa The revisal of a sentence by the same 
court which pronounced it, is not, pro- 
perly speaking an appeafi, which always 
impl^s the review by one court of judica- 
tur^f the sentencei^of another. It is no 


5 


more 
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more than a reconsideration 6^ the cause 
by the same tribunal, on a^ renaittal and 
recommendation of the coihtnander, who 
is autltorised to approve or to sdspend its 
sentences : a power of high expediency 
and good policy, and which has often been 
exercised to the most beneficial ends.* 

• \ 

* III October 179S, Patrick Loftus was conilemncd to death 
by a general Court-Martial, held in D^^olin barracks, for se- 
ducing a soldier of the name of Kennedy to desert from his 
regiment, and join a party of rebels for the purpose of com- 
mitting murder. I'he proof rented principally on the testimony 
of Kennedy. An officer of respectable rank and Idiaracter, to 
whoso regiment Kennedy had belonged, solicited the Lord 
Lieutenant to order a revisal of the sentence; the consequence 
of which was, a complete proof that Kennedy an infamoas 
and perjured wretch, who made a profession of giving false 
evidence, and swearing away the lives of his fellow creatures ; 
and that in this very case he had laid a plot to entrap and de- 
stroy the pi^oner Loftus, a simple creatiure> whose greatest 
oOenccs had been idleness and debauchery. The Court-AIar- 
tial reversed their own scWitence, and were thus relieved from 
the most dreadful of all rellectious, tke (;;on$ciou8ness of 
cautiously warranting the shedding of innocent blood. 


z 2 
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CHAP. IX. 

Of Courts of Enquiry. 

CourtofEn coiiN(>riuit3'» to tlic pvacticc of the 

natureof a**’* Civil courft.,^f Criminal jurisdiction, in 
feraHdjury. 110 pan^ cuii bc arraigned licfore 

his peers for any crimcj until a previous 
court of ^ inquest shall have declared that 
there appeal’s sufficient ground for bring- 
ing the accused person to trial, (an iiupiest 
which. By the law of England, is termed 
the Grand Jury, and whose place is sup- 
plied under the law of Scotland by the 
function of his Majesty ’.s Advocate), it is 
understood to be consonant to military 
law and practice, that in cases of iniich 
importance, and where the facts arc va- 
rious and complicated, or there appears 
ground for suspecting t^^^ust foundation 
the cli^gcs of criminality, or where a 
crime flpmpen coiiiaiiitted, or much blame 

incurred. 
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incurred, Muthout any certainty on whom 
it ought chiefly to attach, a previous Court 
ot‘ EiK[uiry should take tlfe . matters un- 
der their consideration, and determine, on 
such evidence as can be brought before 
them, whether there is or is not»sufticient 
cause for bringing particular persons to 
trial for the offence or erkne, bj?fbrc a ge- 
neral Court-Martial. ' 

'I’lic power of appoinhlig a Court of who may ap- 

^ 1 • 1 • 1 /. point them. 

Enquiry is included in the right of as- 
sembling general Courts-Martial ; for 
latter implying the right of judging whe- 
ther such a measure may or may not be 
expedient, of course prcsii|lposes the for- 
mer, as being the best means of regulating 
that judgment. Ilis Majestj', therefore, 
or any cammander to whom the right of 
appointing general Courts Martial is com- 
mitted under the royal sign-manual^ is 
authorised at all times, in order to decide 
with more maturity of deliberation, whe- 
ther such Cour^^artial should be asera- 
bled, to take the opinion of a previous 

z ^ Court 
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Gbuet of Eiifiuiry and it were greatly 
%#bc wished that a measure in itself so 
wise, and ^f'such obvious utilit3% Avere 
much more frequently rest)rted to than in 
practice w done ; or rather that it were a 
matter of established usage, that no per- 
son'ihould be put upon his trial before a 
general '^.purt-JiIartial, unless in eoase- 
c[ucncc of ^tji^evioiis report by an inquest, 
on evidence IrfUl before them, that there 
appears sufficient ground for calling upon 
‘iffie party^" to defend hiniseif judicrially 
against the matters of accusation. A pre- 
liminary form of this .nature rvould be of 

* Although the power of ass"*nibliug regular Court fs of En~ 
qviry seems tQ be vested only in liis iMajesty, or in tliose com- 
manders who have a power of assembling general Courls-iMar- 
tial, it is a practice not unusual, tor the oflicerscjt’a regimeiit, 
on the suspicion uf any crime or delinquency being committed 
by any member of the corps, to hold counsel together on tlic 
P'rop^' measures to be taken ; and such assembly of the officers, 
which may be properly termed a council of enquiry y is some- 
times hfjld under the order of the Colonel or comman^ding of- 
ffeer of the corps. A meeting of this kind, however, although 
they may cfjllect material informafScil^’^* from apparent or known 
oty/^s0pxi evidence of which they iiiay be possessed, arc 
not to examine witnesses, or record their declara- 
tions.^ "" ^ 


infinite 
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infinite service in the i*epression d£ calum- 
nious and frivolous prosecutions ; and 
would tend more than any'othet meai^d 
to the checking of that extreme frequeii^y 
of trials by Court-Martial, which has . the 
worst eficct upon the public mind ; reflect- 
ing dishonour on the military character in 
general, spreading disunion an'Vt>arty di- 
visions among the members ^f a corps, 
and frequently laying the foundation of 
permanent and even fatal animosities. In 
many cases, a Court of Enquiry acting as 
umpires or arbitrators between the parties, 
might compose differences or explain .«uis- 
understandings, so as to pr, event the nc- 
ccssitj'^ of all further procedure by actual 
arraignment and trial. 

The {YOwer of nominating Courts of Eu- Their 
quiry being, as above said, inherently re- 
sident either in the Crown, or in t^pse 
oflicere to whom his ]\Iajes.ty has delegated 
his authority for calling general Courts- 
TNIartial ; the opiiiiou of such courts being 
entirely of the nature of advice orcoiins^ 
given to his Majesty . or his commanders, 

4 . has 


tioa. 
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li4S no binding oftbct as a sentence against 
tbo person accused, who in general is no 
to theif procedure.* In fact, a 
court of enquiiy is not in every case call-- 
ed upon or warranted even to give an opi-- 
nioh ; bu^ is confined solely to the exami- 
nation of witneMes on certain points, on 
the resuh^.if which examination, the per- 
son by wdio^^ authority thp court of enquiry 

is held, is to fcR’vn his own opinion. Yet 

€ 

* It has, however, sometimes* happened, (hat the person 
offc'whoni’thc blame or criminality was suspected chiefly lo at- 
tach, lias been called upon for examination by a ctmrt of en- 
fjuiry : hut tliis practice is not founded in jusiice; for it must 
either tempt the party to ^ive a false accc»)iint in order to jus- 
tify his own conduct, or it may lead him to charge hiinsc^lf with 
criminality, which no person can be compelled, or e\en ought 
to feel himself induced, to rlo. Thus, in the court of empnry, 
appointed in ember 17-^7, for investigating the eauscs of 
the failure of a military expedition to the coasf’of France; 
Sir John Mordaunt, the commander of the exjiedition, being 
himself examined, pleaded afterwards with jiistict', when 
brou^t to trial l)y a general Court- ^Martial, against the hard- 
ship of- having been himself obliged to fnnii.sh t'vidence on 
mailers on which lie was afterwai^ds .to be arraigiu^l as a ci i- 
mmal. 'riiere^ seems therefore to be a gross impropriety in 
any court of ejl^'iiiry calling before them for c*xaniination 
person on*A'hoTn it is supposed the guilt or blame is to 
attache -I 


althougb 
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although the report of a Court of Ettquiry 
has in no case the positive e&ect of Rr sen<» 
tcnce, it may in some cas^ be idnmedi’ 
ately followed by the punishment of thp 
party whose conduct has been tlie ^ob- 
ject of the enquiry. It is welJ observed 
by a judicious writer^* ^iat “ aa^it is the 
prerogative of the Crown dismiss 

“ officers or soldiers, or any other ser- 
“ vants, from its servicls^, without any 
ft)rni of trial ; *so far from objecting to 
the power of appointing courts of en** 
“ <iuiry being lodged with the King, 
wdicnever his Majesty shall condescend 
“ to leave the examination o’f doubt-* 
“ ful cases to such a court, and take their 
“ opinion thereon, previoius to the dis** 
missioti of the suspected person or jier^ 
sons, or the bringing of them before a 
“ Court-Martial, wdiere an offender rjsks 
“ being punished with more severity ; it 
“ may be regarded rather as a mark of 
“ his clemency, and a certain imlication 
of his love of justice and equity.” So 

Atlye on Coucts-MartiaK 

likewise. 
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likewise^* although no commander in chief 
having authority to summon Courts-Mar- 
tial, has any power of inflicting a proper 
penal scntjpnce, unless through the medium 
of a OtfiJlfet»-Martial ; yet in the case of an 
officer holding any particular employment 


or cdnMitnd ulyflfer the appointment and 
at the disfilirition df the commander in chief, 
there can 1^ no doubt, that, on the report 


of a Court of Enquiry, warranted to ex- 
amine and to give an opinion upon his 
conduct, he might, without further pro- 
ced.urc, be instantly removed or superseded 
in such command or employment, by the 
same power Avhich conferred it. In gene- 
ral, however, the report of a Court of En- 
quiry has no direct effect uf)on the party 
accused, but is subservient only to the 
forming of a just dcterininatioii, whether 
there is or is not sufficient cause for the 


assembling. of a general Court-Martial for 
taking trial of the matters of accusation. 
v«repfa As by the ‘^mmon law, no indictor or 

^'of En- , , . ' . 

"cannbt jtfror who has found a true bill against a 
t-Martiai. person accused, can afterwards be put up- 


on 
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on the petty jury for the trial of that per- 
son ; so, on the same equitable princi|ile) 
it must be a sufficient challenge against the 
member of a Court-Martial, that he had 
formerly been of a Court of E^iquiry^ for 
examining into the conduct of ^lic party 
to be tried. It is no good answi^to say, 
that the members of a Court i;V*Enquiry 
do not in reality decide upon ‘the guilt or 
innocence of any party^'liut report only 
that there is matter for a judicial enquiry, 
and thus they cannot be said to prejudge 
the cause’*^. It is a sufficient objection to 
their admissibility as jurors, that they do 
not come to try the issue with a freehand 
unprejudiced mind ; but, on the contrary, 
must involuntarily feel themselves under 
the bias of supporting a preconceived opi- 
nion. ; 

The members of a Court of Enquiry 
are not sworn as those of a Ctturt-Ma^ial ; 
nor do the witnesses examined giVe. their 
evidence upon oath ; neither can any per- 

* All argument used by Mr. Williamson in his Elements of 
■Military Arrangement, vol. 2. p. 1 J -2, 


son 
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son be legally obliged to furnish infonna-* 
,tion or give his testimony before a Court 
of Enquiry.. Jt is, however, a subject 
worthy of consideration, whether it were 
not bettejc.that this tribunal, in order that 
it might possess all the power, and fur- 
nish alh the benefits of a Grand Jury, 
should lf6^‘'onstituted under the like bond 
of a solemn oath, and have power of com- 
pelling the atlfctidance of witnesses, and 
receiving their tieatimohy likewise upon 
oath*. 


* See in the Appendix, Ko, 5, the Form of the Appoint-* 
jnentpf aConrtof Enquiry by his late Majesty George II, 
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CHAP. X. 

Of the Office and Duties of a Jud^e- Advo- 
cate. • 


Ju OR sustaining the intcrc*st of the Crt^wn judge-Advo- , 

• •It/* * -mr*! catc prosecutes 

in trials nelorc a o-oneral Court-Martial, *n name of the 

1 1 /* Sovereign. 

an officer is appointed, under the title of 
.ludgc- Advocate, to prosecute in the name 
of the Sovereign ; for as, in all ^criiftinal 
trials, the Sovereign, whose laws aire Vio- 
lated, is understood to be the party in- 
jured, and who is entitled to demand re- 
dress, by the ptinishnient of the guilty 
person, which function in the ordinary 
courts of law is discharged ^by his Attor- 
ney-Greneral ; so in offences against tliQ 
Military Law, which arc not cognizable 
by the ordinary tribunals, but arc declared 
to be specially so by Court-Martial, the 
Judge-Advocate is appointed to fulfil a si- 
milar 
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inilar duty, and to prosecute in his Majes> 
ty’s name, all officers and soldiers, com- 
missioned ot m pay, who shall be guilty of 
any breach of the Military Law, either 
as contained . in the Articles of War, the 
Mutiny-£fct, or other regulations issued 
for the government of the army. 

H|ifunctions The apff^opriate functions of the Judge- 
arewrious. ^^jy^^ate, as an essential officer in all ge- 
neral Courts-Mdrtial, are various in their 
nature ; and as neither tlie Mutiny-act nor 
Articles of War describe them with much 
precision, we are thence obliged, in supple- 
ment of what is found in those direct au- 
thorities, to resort to the less positive, 
though equally binding authority of esta- 
blished usage and practice. 

Jury in in- The rubtic or marginal notice of the 
,Mngthe of the l6th section of the Ar- 

tieli^^i^War jhears, “ that the Judge-Ad- 
“ vocate is io inform prosecute;’* but 
in the body of the article itself, there is 
nothing said with respect to the first of 
these dull^’^the only matter expressly 
enacted being, that he,shall prosecute in 

the 
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the name of the Sovereign, and administer 
to the members of the court the oath as 
therein prescribed*. Hence it.mighf^er- 
haps be argued, that the word inform, used 
in the margin, did not imply a sepamte 
duty from that of prosecuting ;• but was 
used here as synonymous with the words 

^ This Article of War is altogether concei', jt! in very loose 
and inaccurate te-rnis. It bears, tliat the Jiulgo-Advocate 
“ General, or some ptM'soii deputed him, shall prosecute 
“ in our naim*, and, in lill triab otleiiders by general 
** Courts-Martial, luliiiinister to each member the oaths, 

By this enactment, the j»ower of prosecuting in Courts-iMar- 
tial is limittid to “ the J utlgc- Advocate General, or some per- 

son deputed by him although in reality it, is customary 
for his Majesty to appoint Judge-Advocates, by special com- 
mission, under hi.s own sign-manual, to officiati*bver a cer- 
tain department of his dominions ; which persons fall neither 
under the description in the Article of ^Var, of Judge- Adr 
‘‘ vocate General, nor persons deputed by hiin/^ Thus, the 
Judge-Advocate for North /Britain, if the Article of War is to 
be strictly interpreted, would have no title to prl^pdle in his 
jMajesty's name in trials held in that counti*)iiil\ja^,p^h his 
commission under the royal sign-manual' expressly ‘gives him 
that power; a commission which, it is to be observed, is inac- 
curately conceived in its own terws^ in as much as 
that officer Judge- Advocate, who does not liold 

mission by deputation, but by direct and prunary appointment 
of his Majesty, and who has a power of dele^tion, or ap- 
pointing liis own deputies, by commission from himself. 

accuse 
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acd^e or indict , and, as so taken, was in- 
dued in the duty of prosecuting. Esta- 
blisned usage imist, here, however, bo 
called in* to clear up an ambiguity of ex- 
pression ; and, on that authority, we arc 
warranted to say, tliat the sense annexed 
here taihe word in form^ implies a disthict 
duty of Ju(:rge-Adv<)eate, viz. that of 
instructing or connscUing the court, not 
only in mattcr^bf essential and necessary 
form*; u ith whicJ^TiiiS nnist be jn’csuincd to 
be from practice most thoroughly acquaint- 
ed ; but insexplaining to them such points 
of law as may occur in the course of their 
proceedings, iind with respect to w’hich 
the Articles of War or Alutinj’^-act may be 
silent. I^’or it is to be observed, that in 
all matters touching the tiial of Crimes by 
Courti-ll^artial, wherever the Military 
law ff ii^dt, the rules of the common law 
of the land, to the benefit of which all 
B^tish subjects are entitled for the pro- 
tection of ■ life and libetty, must of neces- 
sity be^ resorted to; and every material de- 
viati^ from these rides, unless warranted 
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* 

hy some express eoactmcDt of the Military 
code, is, in fact, a punishable offence in 
the members of a Court- Iji^rtial,.. who 
may be indicted for the same in the King’s 
ordinary cqurts. Hence arises the absolute^ 
iiece^ssity for son>e member of the court Be- 
ing versant in the general doctrines of the 
law, in as far Rs they relate to the'* trial 'of 
crimes and the weighing of evidence : 
And tlie person to whom ^le court is na- 
turally to look for ihfoTm&iioi) of this kind, 
is the Judge- Advocate, who is either by 
profession a lawyer, or whese duty, if hq 
is not professionally such, is to.., instruct 
himself in the coinnion lavv and .jpractice 
of the ordinary courts in*, die trial of 
crimes. 

In the ^performance of this duty, the 
Judge- Advocate will always be glided by ' 
a lust sense of his. official cliaracter and si- 
tuatioii. As he has no judicial power, nor 
any determinative voice, either in the sen- 
tences or interlocutory opinions of , tl^, 
court, so he is not entitled to regulate or 
dictate those sent^ces or opinions, or in 

A A an y 
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any shape to interfere in the proceedings 
of the court, further than by the giving 
of counsel or ‘advice ; and bis own discre- 
tion must be his sole director in suggesting 
when that may be seasonable, proper, or 
necessary. On every occasion when, the 
court demands his opinion, ho is bound 
to'give it .with ‘freedom and amplitude; 
and even^ when not requested to deliver 
his sentiments!,* his duty requires that he 
should put the~6ourt ‘upon their guard 
against every deviation, either from any 
essential or neltessary forms in their pror 
ceedipgSj.or a violation of material justice 
in their final sentence and judgnicr^t. A 
remonstrance of this nature, urged with 
due teB)|>erancc.and respect, will seldom, 
it is to be presi»nied, fail to moot with its 
proper regard from the court ; but should 
it happen that an illegal measure or an un- 
just opinion is nevertheless persevered in, 
the Judge- Advocate, though notwarrant- 
to ent^liis dissent in the form of a pro- 
tftst reedfd of the proceedings, 

implies a Judicative voice), ought 

to 
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to engross therein the opinion deliveretl 
by liiin upon the controverted point, in 
order not 011 I 3 ' that he may 'stand absolved 
from all imputation of failure in his duty 
of giving counsel, but* that the error or 
wrong may be fairly brought under the 
consideration of that power with whom it 
Jio, in the lost resort, either to* approve 
ajid order into effect, or to reuiij^ the ope- 
ration of the sentence. •• 

Another part oTf the official duty of the Hisdutvinas 
Judge-Advocate, which, though not en- sontr m 
joineil by any jiarticular enactment of the 
Alilitary Law, has yet the sanction of ge- 
neial and established practice, is*, that he 
should assist the prisoner in the conduct of 
his defence. This dutj^ is more especially 
incumbciit on the Judge-Advocate in cases 
where the prisoner has not the aid of ppy 
fessional counsel to direct him, ge»* 

nerally happens in the trials of private sol- 
diers, who, wanting all advantages of edu* 
cation, or opportu|iities of mental improve- 
ment, must stand greatly in need of ad- 
vice in such trying circumstances as arc 
A A 2 sufficient 
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sufficient often to overwhelm the acutest 
intellect, and embarrass or suspend the 
powers of the ‘'most cultivated understand- 
ing. It is certainly not to be understood, 
that in discharging this office, which is 
prescribed solely by justice and humanity, 
the Judge- Advocate should, in the strictest 
sense, consider 'himself as bound to the 
duty of a counsel in exerting his ingenuity 
to defend the* ‘prisoner, at all hazards, 
against those charges which, in his capaci- 
ty of prosecutor, he is, on the other hand, 
bound to urge, and to sustain by proof ; 
for, understood to this extent, the one du- 
ty is uttwly inconsistent and incompatible 
with the other. All that is required is, 
that, in the same manner as in the Civil 
courts of criminal jurisdiction, tkc judges 
are understood to be of counsel with the 
person accused; the Judge-Advocate, in 
Courts-Marda), shall do justice to the cause 
of the prisoner, by giving its full weight 
to every circumstance qpr argument in his 
favour; f^hsdl bring the same fairly and 
compl«ply into the view of the court ; 

shall 
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shall suggest the supplying of all omissions 
in the leading of exculpatory evidence; 
shall engross in the written proceedings all 
matters, either directly or by presumption, 
tending to the prisoner’s defence ; ^tid 
finally, shall not avail himself Of any ad- 
vantage which his superior knowledge or 
abdity, or his influence* with the court, 
may give him, in enforcing the conviction, 
rather than the acquittal, bf the person ac- 
cused. 

Many of the official functions of the 
Judge- Advocate, in the trial before a ge- 
neral Court-Martial, and in the matters 
preparatory and relative lheretOi» ^ve been 
occasionally mentioned in the preceding 
chapters ; but, for the sake of greater per- 
spicuity^ they shall be here recapitulated 
in a regular detail, in which may likewise 
be noticed such other particulars of the 
duty of this officer as have not hitherto 
occurred to observation. < 

When a Court-Martial is summoned, He musv' 

y rstngc ftljp 

by the proper authority for the trial of any tei^ prepi 
military offender, the Judge- Advocate be- tnai. 

A A 3 iug 
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iBg^'llsquired to attend his duty, and fur- 
nished with the articles of accusation or 
charge on whidh he is to prosecute, must, 
from the information of the accuser, in- 
struct hi-^self m all the circumstances of 
the case, and by what evidence the whole 
particulars are to be proved against the 
prisoner. Of these it is proper that he 
should prepare in writing, a short analysis, 
or plan, for his ‘6wn regulation in the con- 
duct of the trial, and examination of the 
witnesses^ He ought then to give the ear- 
liest intimation to the prisoner of the time 
and place appointed for his trial, and fur- 
nish him* at ‘the same time with a true co- 
py of the charges that are to be exhibited 
^gainst him, with the names and designa- 
\tions of the witnesses by which «tliey are 
to be proved or supported ; and likewise 
a correct detail of the members of the 
Court-Martiai. -r^tHe should at the same 
time require from the prisoner a list of 
writpiABes whom he intends to ad- 

• A’'' 

dnee in np^exculphtioii^ that the privilege 
may be-tnutual to both parUes^ of object- 
ing 
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ing to such evi<lence as they naay judge 
either inadmissible or of suspected credi- 
bility. The Judge- Advocate ought then 
to summon the witnesses for the prosecu- 
tion to give their attend^ce at the time 
and place appointed; and this either by a 
direct intimation from himself t o cfi ch of 
those Avitnesses, or by an application to the 
commanding officers oT the regiments or 
parties to which they belong, requesting 
that they may bh warned to attend that 
duty. Jt is proper, likewise, that he 
should desire the prisoner to make a simi- 
lar application, to enforce the attendance 
of the witnesses necessary for bis* defence. 
These measures ought to be taken as early 
as possible, that there may l>e sufficient 
time for*the arrival of witnesses who may 
be at a distance*. 

It seems in no case to be improp^j- and 
may often tend to matmial justice, as well 
as to the. shortening of judicial proceed- 
ings, that the Judge- Advocate; on whom 

^ As to the mdeiniiification pf witnesses for their travelling 
and necessary charges, see supra, p. 305. 

A A 4 lies 
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lies the conduct of the evidence for the 
prosecution, and the discretionarv power 
of examinihg'such witnesses only as he 
may- deem necessary, should previously be 
acquainted the general nature and 
scope of ‘the jirisoner’s' defences ; and for 
that purpose^ • that he should eithef con- 
verse with jhimself, or with his counsel, 
before proceedings to trial. It has some- 
times happened, that by a timely expla- 
nation in such previous conference, cir- 
cumstances of the charge, apparently the 
most unfavourable, have been alleviated 
or done away, and efen the necessity of a 
trial altogether superseded, by the antici- 
pation which such conference afforded, 
of a judgment of acquittal from the chief 
raattei:s of accusation. , 

' When the court is met for trial, and the 
meii^h^ regularly sworn, the Jndge- 
Adr^cate^ialtei* opening the prosecution by 
a recital of the , charges, together, with such 
detail of ^j||cumstancOs (if the case is cir- 
emnstanti^^ and complicated) as he may 
deem i^ppessary,' proceeds to examine his 
' I witnesses 
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witnesse«? in support of the cbdff'Bfll}*' While 
at the same time lie acts as tbeVe'corder 
or clerk-register of the edurt, iiW taking 
down the evidence in writhogat fatt tenji^h, 
and as nearly as possible^ll wor<^'^6f 
the witneses. (Sec supra^J^. ^chectKsff 

At the close of the day, 

and in the interval before •the next meeting 
of the court, it is the dutjf of the Judge- 
Advocate to make a fair Copy of the pro- 
ceedings ; which* he continues thus re- 
gularly to engross, to the conclusion of the 
trial, when llic whole is tead o\ cr by him 
to the court, before the members [iroceed 
to deliberate and form their opinfons. 

Of his duty in collecting the opinions 
and votes of the'members upon the several 
articles ef the charge, after they have ful- 
ly deliberated on the same, and lastly, in 
recording the final sentence of the court, 
we have fully treated in the preceding 
chapter vii. 

The sentence of the court must^bHe feirly 
engrossed, and subjoined to the record- 
copy of the proceedings ; and the whole 

must 
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<Mlthetiticated, by the subscription 
•of .IWsidcnt of the 'court and that of 
the dvocate. 

It the Miitiny-act, § l6. 

** ’I’hait esNW^IJ^ge-Adrocate, ^or penson 
**' ^iuch at any general Court- 

“ Mal|^'t|a'i^i^l!ilKl^ransm with as much ex- 
“ peditibn.ais the opportunity of time and 
distance of |I|ace can admit, the original 
** proceedings and sentence of such Court- 
“ Martial, to the ^Ftidgc-Advocatc General 
“ in London, whidii original proceedings 
** and sentence shall be carefully preserved 
in the office of the said Judge- Advocate 
“ Oenertil, to the end that all persons cn- 
“ titled thereto may be enabled, on appli- 
‘‘ cation to the said office,-to obtain copies 
“ tliercol*.” And by the preceding sectioii 
15. it is enacted. That the party tried by 
any general Court-Martial within liurope, 
(except in the garrison of Gibraltar), shall 
be entitled to a copy of the sentence and 
proce^^liM|l^ of the said court,- on demand 
made'^y himself, or by any person on his 
(they paying reasonably for the 

same). 
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baine), at any time, not sooner than, three 
months, after such sentence ; an4 itt the 
case of trials at Gibraltar, not soopl^ than 
six months after the said setijtence ; ot twelve 
months, if the Court^Martiil^'lias been held 
in foreign parts, or in his MajeM|K0 
nions beyond seas. ^ / 

It is proper that the J udge-^&d v<^£tte, or 
the person officiating as sneh, should re- 
tain in his own possewionv &nd carefully 
preserve, the original minutes of the pro- 
ceedings drawn up by him in court during 
the course of the trial, that in case of any 
after-questions that may be moved in the 
ordinai-y courts of law or in pafliament, 
touching the conduct or result of the trial, 
the J udge-Advocate may have recourse to 
them as accessary documents, if he should 
be called upon to give evidenc^in relation 
thereto. 
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CHAP. XL 

€o«giliisufp iof ihis Treatise the Exten- 
«ioV of Martial Lazo in times of Danger 
to me State. • 


Three conse- 
quences of the 
preceding doc- 
trines. 


P ROM the general scope of the doc- 
trines maintained in the precedi'ttg Es- 
say, three propositions may be fairly de- 
duced . 


IsL That the Military law which ob- 
taii^ in ‘these kingdoms, rests on the same 
basis of legality with the common and 
statute laws of the lan^. ' 


. ;That the Military )»l*w ip a wise, 
equ4table^< and humane system, attem- 
pered to 'the spirit of our free constitu- 
tion» authoiiiiii^ only such restraints as 
are absd^elj' necessary for the regula- 
tion an^-ldiscipline of' the army, on which 
depi^ds the maintenance of the national 
se^NidP^y, and, by necessary consequence, 

the 
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the enjoyment of all our,*l3Sp|i j, rights and 
franchises. 

3d, That, under the British constitu- 
tion, the Military law does in no respect 
either supersede or interfi^|l^ith.Mie*Civil 
law of the realm: that*tll^ foigtAeri^ji^ifi*^ 
general subordinate to the laibter : ly(at as, 
in every m cU regulated •government, all 
the parts should harmoms^ and mutually 
assist the operation of eadi o,ther ; ^p, by 
our cdnstitution, 'the Military law .^ives 
its aid in many cases to the execution of 
the Civil ; as thd Civil, in its turn, sup- 
plies the deficiencies of the and 

assists, wherever it is nec©ssarj/^;H^ :«epe*- 
ration.* ..v .. 

This perfect harmony between the civil 
and the military ‘‘powers of j^e state, de- 
pends on each having its peculiair|gfOTince 
clearly and accurately defined^^f^h^d the 
particular cases being dis|^|^iady specified^ 
id which the^one power is called ■upon'^t# 
co-operate with the other, there can be no 

*' Sf.c supra, p. ISS. — 160. 

encroach- 
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encroachme^ which shall not immediately 
be perceived, ^nd of course meet with its 
due coiTection. 

Such is the regular tenor of the opera- 
tions of the and military law, in times 
the state enjoys its ordinary tran- 
quilli!^. But there are extraordinary sea- 
sons, when the Jbody-politic, like the na- 
tural, is affected by disease, and when 
absolute necessity authorises the applica^ 
tion of extraordinary rfemedies. In ordi- 
nary times, the personal liberty of indivi- 
duals cannot be abridged at the mere dis- 
cretion of any magistrate, nor without the 
produhtion of the prisoner in court, a cer- 
tification of the' cause of his detainer, and 


a decree of the judge declaring it to be le- 
gal. But in times of titrbcili^CQ>and dan- 
ger^^^hff^ seenrities rof personal liberty 
to.-^he greater . object^ the se- 
curity of tbet.\etate ;• and the legislature, 
emthoris^ for a time a susp«msion of the 
statute Habeas Corpus, So likewise the 
con^mn and statutory law, which, in or- 


cy|iary ti 


rnes, is adequate to the coercion 

of 
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of all offences, mdy be found, in times- of 
extraordinary turbulenc9& and alarm, ut- 
terly inadequate to the repressioni of the 
most dangerous crimes against the state. 
The slow and cautious pipdc^dure of the 
King^s ordinary courts of justice, 
no pace with that daring celerity wliich 
attends the operations Of reUbllkm ; nor 
are their regulated forms and publicity 
of procedure fitted to briug to ' light the 
dark designs of ^ conspiracy. In such 
seasons, therefore, the constitution pos- 
sesses in itself that remedy which is ne- 
cessary for its own - preservation. By the 
DeclaraiioH of JEUghts, that important deed 
by which the liberties of the subject 
were ascertain^ and settled at the Re- 
volution,, the power of dispensing with 
the laws, or suspending tiieir exertion, 
which ill former times was exe&aised’'t>y 
the Sovereign, is diwilarcd to lie illegal, 
if without the consent of parliament. Ilp 
legality, therefore, with the consent of 
parliament, is of consequence plainly re- 
cognized : and as, when emergency re- 
quires 



The form of 
enactment of 
Martial Law 
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quires, the Habeas corpus act is for a time 
suspended', by the joint will of the King 
and the two •honses of parliament; so, 
by the same authority, in times of ac- 
tual rebellion. Martial law, and the 
of ; 5 unmiary trial by Courts-Mar- 
tial, » enacted for a limited time, ei- 
ther oter a part or the whole of the king- 
dom where such rebellion may exist. 

The statute for the enactment of IVIar- 
tial Law, ordinarily procectls on a nar- 
rative of its inductive caUs^ in order 
that the subjects in general may be certi- 
fied of the necessity of this strong mea- 
sure; and that, while the full extent of 
its object is perceived, no unnecessary 
alarm may be excited in the minds of the 
innocent and well-affected part of the 
community* The right of the Legisla- 
ture to adopt tliis violent but necessary 
remedy and to invet^ the Crown with 
tj^s 1 |mraordiaary power of the sword, 
is hl^cwise pointedly asserted on consti- 
tutidnal principles,, .that all may perceive 
its-j^tire legality. It is then declared, 

that 
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that it shall b6l)fa)wful fyr liis Majesty, 
or for any chief or commander 

whom he shlil! appoint, daring the conti> 
nuance of the rebellion,' 4a]id that whether 
the ordinary courts jastiee shall or 
shall not be open, to issue hi& or .tlieir 
orders to aU officers commandbig his Ma- 
jesty's forces, and to all ^others whom he 
or they shall think fit jcto authorise, to 
take the most vagorotts and. effectual mea- 
sures ibr suppressing the said rebellion, 
in any part of the kingdom, which shall 
appear to be necessary for tire public 
safety, and for the safety and protection 
of the persons and properties of *hia Ma- 
jesty’s peaceable and loyal subjects ; and 
to punish all persons, acting, aiding, or 
assisting ip such rebellion, either by death 
or otherwise, as to them shall seem expe- 
dient. The statu^ likewise ordinarily 
gives a power t^llaiTest » or detain in 
custody all sus^^tSid pdmons, wnd * to 
cause them to Ifo brought to trial in a 
summary manner* by Courts-Martial, and 
to execute tlic^i^ntences of all such 

B B courts. 
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courts, whether of or otherwise. 

It declares, moreover, ;fehat oo act done 
in consequenee of these powers shall be 
questioned in .any of the King^s ordi- 
nary courts of* law; and that all who 


"abt^^ndesr the authority of such statute 
shalPbe responsible for their conduct 


in the same only to such Courts-Mar- 


tial.* 


Such is that moat energetic, but for- 
midable renmdy which resides in the 
British Constitution, for the correction of 


those disorders which bid defiance to 


the ordinary vigour of the laws ; a re- 
medy warranted only by the last neces- 
sity, and ^therefore to be commensurate in 
the endurance of its operation to the im- 
mediate season of danger. But Jhe power 
of calling forth this extraordinary anti- 
dote against those evils which would other- 
wise destroy the in itself one of 

tihe greatest blessings which we owe to 
0tir free government. Of such temporary 


* See Append^ No. VI. . 


restraint 
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restraint on tit#' natural ''liberty of the 
subject none will^ver complain, ^b'ut those 
on 'vehom^thikt rektraint is necessary. The 
good man and 'the wor^y citizen feels no 
hard,8bip in that law, ^hicb holds out its 
terrors only to the envies 'of *his coun- 
try. Even the philosopher and specula- 
tive politician ^ill subi^sribe to the wis- 
dom of that expedient, which requires us 
to part Tmth our liberty for^ wMle^ in order 
that we may pres^e itfsr ever. 
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No. ' 

Of the Aneimf Aetixe of Aht^ tmACoMmission 

hf 

By the Assize of AtfOs, as settled^m the reign 
of ftenry II, A. Di 1 l«l, ” Every person pos- 
** sessed of a Knig(l^’« fee was to have a coat of 
** mail, an a shield, and a lance, and as 

** many of th[ese as he had fees. Every Yree 
** layman that had in goods or rents to the value 
“of i6 tdhrks, was to have the same arms j and 
*' such as had IQ marks were to have a lesser 
“ coat of mail, Ian iron cap, and a lance ; the 
“ two last of whit2hf,^*'Vith a wftnbois, (i. e. a 
“ coat quilted or studded some material 
“ proper to resist the stroke of a weapon*) were 
“ assigned for the arms of burgesses, and all 
the freemen of botoughs. These arms were 
** all to be provided before the feast of St. Hil* 

» B 3 , , “ lary 
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lary jiexfe fbHowit^g. ojbHgcd to h^ve 

« them, could eitbtei^ wdl, load, or part 

“with them oot of fett CUBitfidiF * «or could 
“ a Lord taka them &9Q(i hv«*wwal# ottl^er by 
“ foifeiture, gift, security, ,oi»* 4 » W 
« onanner. Wh«» 4|lo,|t08S«»9or <Sed* ^ th^ de- 
« scchded Vo his and if this heir was a 

« minor, his guifdlaa was to have the custody 
« of his atms, as as body J 
“ came of he ^fisH-iodl^id aeapn to use them 
« in the service,^ Theirtapetaitt justi^s 

“ were chaigi6ch,^4%lj|^<«*fe ^ the ea^witioii 
of this^ordina ty g y^ l^ ^ A pMriT as w 6 ll of 
« euaminin^ all oath# aS', 4 o the 

value of their estiMtiQ^^ obligiug’ thCto to 

« swear that they wpukl-.^e^th^Lttt'the King, 
« and keep tliese iMPUM fas' ids and the 

** defence of the kingdott^rf'' was to 

keep more arms thau-he ouj^Ntiihsr^ this assize ; 
“ nor were any to be sold or oarricd out of the 
“ lealm. This last prohibition likewise extended 
“ to ships and timbs*.** p, 

Henry II. esta^Usl^od^^tlar regulation in 
his foreign dpnajinMls, which ^comprehended a 
large por|apn *of JFraiKn* vht Guieunn Poitou, 
SamtifMl^, Auvergne, tbeJ Uw w si n, Pcrigoid, 
AngHp^ois, As»jou, Maiun Touraioe, Nor- 
tnani^> and $fitany j ^nd .l«a coteroporaiy 

Philip 
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Aagtsttm #b#'^ settrillde of theitfisdom 
of thoae institutioitty (dir a«rCl!ariK(s'pltftt»ibly sup- 
poses^ so aktfiMatthtfttty) tSutt^iittmediat^y 
estaUfshtd'the itt ovm 
At tl}e ^nttofide of A x»0# Assize of 

Arms Wdar«')l«tt:ted% 

pi»sed fsdi Edwaid ,1^ j 4^' srttling 

the ntficHber and *^a}Hy wea|K>iia of of- 

^ce and'di^bnce; ac- 

cording to 

was bonad'to plrovide bitiui^* l||f%tid$'iike%'ise 

or^itfed, made every 

** year two hundred and 

** frmieinse, two< ta^l^liflf^ehaU be chos^ to 
*' imdte the yiew ol^jUpdatec^ mid the constables 
“ aforesaid shall justices assigned, 

** such dl^lbcille as «!l^yvdd sCe in the country 
“ about aiinonr a^.thivisjustlc^ assigned *shall 
*< present^ at evdt^'pa^ment, unto the King, 
** such dofai^ as they shall dnd, and the Kmg 
*‘ shall prffoide r^ftvsdy therein" 

Thesb statutory^'sn^tmedts, Ibr the seonrity 
and defence of tlt^idhgdom, superseded the 
necessity >4of a i^adhig iiMM^<dnd%«a*ere free 
from some^ iMiOceiVenleni^ilNk^ To enforce 
the <di&ervaiMSnq!ll^these«*regulalf^ dme of 
peace, the above ewentioned proviso^ of an in<* 
spection at stated tthtoes by'^hha constables, a^s 

n B 4 deemed 
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deemed sufficient } but something more was re-> 
qiiisite M'hen the kingdom was either actually 
engaged in vrar, or in the apprehension of im- 
minent danger. At such seasons, therefore, it 
Avas customary for the King to iasue commissions 
to exiierieticed officers, to draw out and array 
the fittest itien for service in each county, and 
to march them to the sea-coasts, or to such other 
quarters of the coi^try as were judged to be 
most in danger. these Commissions of-' 

Arrajf n!»any hundreds in the Gascon 

and French i^lf Tow^r of London, from 

the 36th of Hehr^^'lii^^i^ the end of the reign 
of Edward IV. however less cus- 

toniaiy, as foreign -bct^iDe less ‘frequent ; 

and in the jeigns of Hii^^^II. and Elizabeth, 
it was thought more e^pedidnt to establish Loids- 
Lieulenaiits and dejmtieS ip jhe several counties 
as standing officeis, for assembling and muster- 
ing the militaiy force in caseqf danger or alann 
fiom the enemy. 

The statutes of Armour were repealed by 2d 
.Tac. I. c. 23. and 21st Jac. I. c. 28. The form 
of the ancient Commissions of Array may be 
seen in llushworth's Historical Collections, sub. 
an. i640 ; when they were attempted to be re- 
vived by Charles I. in consequence of a bold 
invasion of the pierogativc of the Crown by the 

Pai liamcnt, 
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Parliament, in naming their own commissioners 
for levying and mustering troops in various parts 
of the kingdom. The commissions granted by 
King Charles, though drawn up in tlie very 
words of that which had been issued in the reign 
of Henry IV. were voted illegal and unconsti" 
tutional by that Parliament, wbicli had imme- 
diately before arrogated to itself the command 
of the militia, and was thus proceeding in its 
regular plan of overthrowing the constitution, 
by assailing, in its turn, eveiy legal prerogative 
of the Sovereign, '^previous to the utter abo- 
lition of his function and dignity. 


No. II. 

% 

ty* f/te Ojjices of High Constable and Marshal, 
and of the Poxc€7's of the Court of Chivah'y. 

rp 

X HE Constable and Marshal were officers of 
euiineut importance and dignity in all the feudal 
goyerninents of Europe. The title of Constable, 
or Contes Stabuli, explains the original nature of 
this office, which was that of commander of 
the cavalry ; and as these were the principal 
strength of the Imperial or Royal armies, this 

officer 
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oiHcer became naturally the Commander ill 
Chief of those armies. The office of Marshal 
appears originally to have been of a much in- 
ferior nature, the person wjio exercised it being 
the actual superiutendant of the stables or chief 
of the equerries, whose duty was to furnish the 
pi ovender ior the horses, and to oversee their 
proper management. But in process of time 
this office grew iu\o high consideration, and 
the Marshal, subordinate only to the Constable, 
became the seconds in command of the armies, 
and in the absence of the ‘latter, supplied his 
place. 

In England the offices of the High Constable 
and Marshal were not only ministerial in the ac- 
tual command and regulation of the army, but 
judicial, as possessing, by delegation from the 
SovA'eign, the right of deciding in all matters 
touching war, both within and without the 
kingdom,* a power which, probably* from the 

looseness 


“ In England^ the High Constable is an officer of great 
“ Jionour and authority^ appointed and ordayned in the be- 
‘‘ ginning for the assistance of the King in martial aflf.iyres, 
and came into this realm out of France, as is most likely, 
** and to them out of the empire/' Discourse hy Mr. Lclg/i 
H earners Diaour^es hy unment Antiquaries. 

Cognoscunt Coimestabilis et Marescallus in curia milltari, 

** de 
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looseness of the terms in whicKit was confu^rech 
these officers gradually extended to a most for- 

» midable 

cle cnminibus perpetratis e^tra regniim Aiigh«x^^ de con- 
^ tiactibus factisapud evteroi>, et dt? rebus quese ad belluin ct 
aima spectant, sive in regno sije apud '* 

dt autof itatey Jur, Ctv. 

To dctoimine the suites in camp, the Comtable md 
** IMaie<}hall do hold a court. By Gerva&ius lilburieiiM-i tin. 

Mdicshall and Constable dOe accopnt^ ot all the sti 
“ pendary soqldiers) giving them allowance oi dischaige 
They make ceitidcates, tbb k&bfan have sened, 

“ according to tenur^^ their Hob C6tton\ 

Discourse tn Htame*^ 

In a Discourse by 1 l6o2) on tlic an* 

tiquity and oihee oi the England, thepoweisoi 

the Constable and iulb enumerated. oi 

warres the iVlaishal is Jo the High Stci^jul and C uj 

stible, the chief officer charge ol all things t’l ^ 

may tend cither to the heoefit^Or surety of the aunj ^\1 k i< 
he keepeth a Martial Court 6f pleading, as 1 hue seen la 
“ these woyK. Piaitta €X€fcttu^ tegis apud llirkf^ 4 ontu 
“ iLgntli, 1 which court was kept Jii pi scnct ol 

the btcwait, Constable, and Alaishil, as 1 gt'^hei bv the 
** pltadinT beloie whom weic pl»Mdtd tit ^pisses and I iiits 
“ done b} one souldicr to Onotiici* Ituuj It appe lu th tbit 
It was not lawful for any souldicr to ari0st another, but by 
the Mai shall, else punishable. Item^ He punished all ml 
“ tuallcis that sold, icgiated, or iorestallcd Mcluals //<?;/, 
“ lie punished all th(»se that failed in w itclung and w \iding 
i/t 7 «, lie made proclamations in the King's nin\f, that 
‘‘ none should bieak arraye, or maith befoie the Kiiu " stmd 
** Jid Ol otlici standaids, but by the diioction ol the C .>nst\bh 

and 
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midlUIe usurpa^li on the department of the 
common law-, and the jurisdiction of the ordi* 
na.ry civil courts.of the realm. To such extent 
had this grievance ariived, that in the reign of 
Jlichard II, it was necessary to correct it by a 
partici^l^i^atute, sath'R." II. c. 2. which, while 
it puts to the usurped authority of the 

High Constable and Marshal, distinctly ascer- 
tains the extent of their lawful jurisdiction. 
** Item, Because the^CommonS do make a grie- 
“ vous coAt]^hitlit.that the Court of the Con- 
“ stable B^^hal fiath incroaohed to 

** him, and daffy ^^^li^4ncToach contracts, co- 
venants, trespass^ll'^'ddhts and detinues, and. 
“ many other actiods'^^^adabte at the common 
“ law, in great pr^odic4?'’6f 'tlte King and of 
** his courts, and to the gttat grievance and op- 
“ pr&sion of the people ; Our 'X.ord the King, 
** willing to ordain a refhedy against the preju- 
** dices and grievances aforesaid, hath declared 
“ in this parliament, by the advice and assent of 
“ the Lords Spiritual and Temporal, the power 
“ and jurisdiction of the Said Constable, in the 
“ form that foltow^h i To the constable it per- 
taineth to have cognizance of contracts touch- 
“ Ing deeds of arms and of war out of the realm, 

“ ajid SIdtshal; atitl inflicted by tho said proclamation punish- 
incut oi death/' 

“ and 
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** and also of things wmi^withii^ the 

realm, which cannot be determined nor discus- 
** sed by the common ^w, wit^ other usages, 
** and customs to theirSame matters pertaining, 
“ which other Constables heretofore have duly 
** and reasonably used mjtheh* to 

the same, that every ptaintifF d^lare 
plainly his matter in luflspetition, before that 
any man be sent for to anfwer thereunto. And 

“*if any will complain^, that oom- 

“ menced before the Constable ^d Mai^lvil 
“ that might be tried by coi]a»n«S|j^la\v of the 
“ land, the same plaintiff a privy seal 

of the King without difilibulty, directed to 
“ the said Constable and Mars^)Ed» , 
cease in that {dea^ 'until it be discusi^d.l^the 
King’s council, if that matter ought of right 
“ to pertain to that court, or otherwise tm be 
“ tried by the common law of the realm of 
“ England, and als<s that they ^urccase in tlie 
“ mean time.” 

A commission for the office of High Con- 
stable of England, gianted above a century after 
this period, viz. in tlie 7th year of Edward IV* 
to the Earl of Rivers, is of importance in show- 
ing the very extensive powers of this office, 
even after the above restrictory statute. It 
contains the following clauses. 

“ Rex, 
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ReXy &;c. De gratia nostra speeiali, conces^ 
simus eidem Comiti'de Ryvew diet officium 
Constabulaiii , AngH$B, habendam, occupan- 
“dum, &c. per se, vel sufficientes deputatos 
“ siios,— pro termino vitae soae, ift omni et sin- 
“ guHs quae dd idem offl^ium pertHfent — Et 
“ ufteriu8~plenam ’’potestatem et authoritatem 
“ damus et concedimus, ad cOgnosceodiini et 
‘‘ procedendutn in^dmuibus et singulis cau&is el 
negotiis de et super crimine Itesae majestatis, 
seu ipstus Ocepsione) caeterisque causis qui- 
“ buscHnqu»--quaB ^ curia Constabuiarii An- 
glia* ab antiqilOy viz. tempore dicti Domini 
“ Ciiilieimi Conquestoris, ptogenitoris iiostri, 
“ ^(QUi^aUqttO tempore citra, tractari, audiri, exa- 
“ iBiiiari/^ et decidi * consueveitunt, atit de jure 
“ debuerunt seu debent, causasque et uegotia 
pfsdicta, cum omnibus et singulis cmergen- 
“ tibus, incidentibus, et connexis, audiendum, 
“ examinanduni, et fine debito tervfinandum, 
“ etiam summariS et de piano, sine stiq>ittt ct 
“ figurA judicii, sold facti veritate inspect!, ac 
etiam manu regia, si opportunum visum fucrit 
“ eidem Comiti de R. vices oyostras*, appella- 
. , , . “ tione remotA. 

• Sapplendo, , t * 

or «jme <iiici» ^ «,jix mcro luotu ct scicutm prsedicta nostrA, 

^ord.iNproba* ^ . 

biy wanting Similiter committimus plenaiiam potestatem 

****^'' “ cum cujuslibet pcenae et mulcts, et alterius 

“ cohercionif* 
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cobercionU legitimae executionisque reruni, 
“ quae in h»C parte decreveiit facultateni, cae- 
** teraque onmia qu«e ad officiujtn Constabularii 
Angliae pertinent faciendum, aliquibus sta- 
** tutis, actibus,.&c, aut ali^ aliquA I'e, &c. ucwi 
“ obstante,” &c. Spelman. Gloss, voce Consta^ 
bularius. * 

From this very curious document, the follow- 
ing remarkable particuhus otfeur to our observa- 
tion. 

1. An office of tlie highesc.criminal jurisdic- 
tion, in a great variety of offences, of which 
the nature is no othei wise defined than by use and 
custom, (which had led, as we have seen, to the 
most illegal encroachments and violation of the 
Jaws of the realm,) is confeiied upon a single 
individual, for life, and even with a power of 
exercising it by deputies. 2. This jurisdirtion 
is declared to be free from, and unfettered by 
all the uspal forms of judicial procedure in the 
tiial of Climes. There is not ev'en to be the ap- 
pearance of a trial (sine strepitu et JigurA ju- 
dicii.) The judge, after enquiring simply into 
the truth of the fact, ( sold facti veriiate in- 
spect&t) that is, satisfying himself of its truth, 
in any manner he shall think fit, may instantly, 
and upon the spot, ( summari^ et de piano,) 
decide the case, and award any punishment that 

to 
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to him may seem proper* C cujushhet pcenee et 
mulctis, €t altering coercionis legitimaj'acultatem. 
See.') 3. This ju<|ge may make use of the King^s 
name lo carry his sentences into execution ; and 
iio appeal to the King isf competent against his 
decrees. 

lu perusing this mo^t extraordinary commis- 
sion, '^re arc naturally led to exclaim. What was 
the constitution of*Kngland at this time ? What 
bountls had the prerogative of the Sovereign, or 
what protection dkl the laws afford to the sub- 
ject ? The answer is obvious : The state of the 
kingdom at this time, torn by tlie contending 
factions of York and Lancaster, precludes all 
j easoning from this fact, as to the constitutional 
powcis of the Crown. We cannot judge of the 
constitution of England from the administration 
of aF»govcrnment perpetually shifting from one 
rival family to another, established by the pros- 
perous issue of one <lay’s combat, ai^d lost by 
a similar chance the next. As tlie sword gave 
the crown, so it was inaintaincil by the sword ; 
and the Prince felt for the time no limits to his 
authoiity, while he commanded a victorious 
army. As all resistance was necessarily treason, 
whoever escaped from the field, was doomed to 
fall upon the scaffold ; but the ordinary course 
of justice was not an engine sufficiently quick, 

nor 
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nor even altogether certain in its operation ; and 
the Soveieigu, by an ample commission to liis 
High Constable, to decide et dv piano, 

in all treasons, and in ev<fiy thing that had bij^ 
an alHnity to that crime of most extensive con- 
struction, took that method which he might 
conceive the emergency justified, and to Avhich 
the precarious tenure of his own power neces- 
sarily prompted him. That such exertion of 
authority was unjustifiable upon any constitu- 
tional principle, there * needs *110 argument to 
prove. * 

We must tlierefore look back to the stattite, 
1.3th Ric. II. c. 12. as fixing the real and constitu- 
tional powers of the Constable, and limiting his 
jurisdiction to “ contracts touching deeds of 
arms and of war out of the realm, and ull 
things that touch war within the realm, ifnd 
“ which cannot be determined by the common 
“ law:” A^d lienee we nuist couciude, that lie 
was the judge to V'hosc sole cognizance be- 
longed all military oflcnces, and to whom was 
exclusively committed the entbreement of the 
Martial law of the kingdom : an officer, in 
short, discharging that extensive duty, wduch, 
in modern times, belongs to the Sovereign of 
England, as head of the army, aiul of which 

c o he 
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lie exercises the judicial part through the me- 
dium of his Courts-hlartial. 

l>ut what we have Jhitherto sai<I touches only 
the judicial powers *f the Constable, or Avhat 
hpclnian terms his inunus forense : his powers 
as a field-officer (muntis castrense) were equally 
ample and* dignified. The Constable was sub- 
ordinate only to the King in the command of 
the army ; and eVen svhen the King was ac- 
tually in the field, the efficient command of the 
troops seems to •have been in this officer, and 
all general orders were i.ssifed jointly in the So- 
vereign’s name and in the Constable's. 

Immediately subordinate to him, was the Mar- 
shal* who, while the Constable was present, 
c.xercised no authority, unless by his command ; 
but, in his absence, fulfilled all his functions. 
Iloth the military and the judicial powers of the 
Constable appear to have been delegated to the 
Marshal ; for the rcstrictory statute*'/>f iliehard 

II 


' Ifi sonic cd^cby the ccitifi('dtv of the ALnshril rqii.il 
lo a t'uJ by law “ Where ihe says L. C. C’oke, 

“ iiiakcth a ^oya<;(‘ loyaJ into Scotland, aiul the c‘'cua<;e !■» 
asscbhed by P.tiljament, if the loid distuiine t<*iiant 
that Jiohh'tli (jf him by the of a ^\l^olc ]vjii<;ht\ trr 

for the cscUfiLie so aascssed, thi' tenant jileadeth, and 
A\ili u\en, that he wdb with the King in bcotland by toity 

daytb, 
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II. applies equally td both these officers. And 
Sir Edwaid Coke, in the following passage, de- 
clares both the joint jurisdiction of these officers, 
and the mode of proof o||||||Krhich they gave their 
sentences : 

“ li' a subject of the King be killed by another 
“ of his subjects in any foreign country, the 
“ wjfc, or he that is heire of the dead, may have 
“ an appeal for this murdeftor homicide before 
“ the Constable and the Marshall, whose sen- 
“ leiice is u\^oi\ tesiimont/- of 'witnesses, or, com- 
‘‘ bat ; and, accoitUngly, where a subject of the 
“ King was slaine in Scotland by others of the 
King's subjects, the wife of the *lcad had her 
appeal theiefore belbie the Constable and the 
“Marshall.'’ Sir Ed waid Coke adds, “ And so 
“ it was resolved, in the leiguc of Q.ueen Eli- 
“ ijabctb, in tlie case of Sir Fiaucis Drake* who 
“ stiook off the head ot Dowlie, in partilni.s 
“ Iran&mariniSf that ins biothci and htiie might 
“ have an appeal. Setl Regina noluit couslituete 
“ Constabul.iiium Angliae, &c. cl ideo doimivit 
“ appcllum.'’ 

‘‘ tla^es, anti tl i loni will a\etr the contiat\ ; it is said tli it 
It shall Ik tiji*d h}- the CiMtilieate t>t iIm Maish lU 1 the 
Kinuf’s hd^r in wiiliia, iiin'ei hi scah winch ail h<‘ till 
to the jusliccs/' Coht i^pon hitluton^ lib. 2. J. § 102. 

^hc 


c c a 
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The latter part of the abbve sentence sIicmj*, 
that, in that particular period, there wa-s no C(jii- 
s^ablc of Enfflantl: and the fact is, tiiat this 
office, which, in earlj^pnies, was heredituiy in 
certain families, and descendible even to the 
husbands of females, had ceased to be so in the 
icig'n of Henry VII 1. on the attainder of Etl- 
Avard Stafford Duke of IJiickingham, executed 
for high treason in ; nor aa’us there after- 

A' artls any permanent office of Constable in 
J2ngland ; the Kir^g, from that time fbrAvard, 
only issuing his commission occasionally for the 
cieation of a High Constable, for the particulai 
])uipose of jutlging in ccitam high ciimes of 
state; and even this occasional appointment 
iias, in the lattci leigns, been superseded by the 
nomination of l.,oids High Stewards foi the tiial 
of si 4 jte olfcnci s. 'J'iic last commission of High 
t 'unstable Avas issued by King Charles I. in 
tt)3l, upon an appeal of tieason brought by Do- 
nahl Lord Itae, a Scottish LarOn^ against David 
iL.unsay, Esquiic, fur cci tain tieasonable a\(»i(1s 
aul purposes of liusti!it\ toAvauls the King ami 
covenant, aaIucIi, as no A^itncsscs Avcic piesent at 
the c()n\ Cl satiun AAheuthey avcic spoken, llamsay 
positiA’ds denied, and oflered to clear himself to 
the CoiMt of Chivaliy, cither hy combat, or as 
the couit should appoint, liie Kitig's com- 

miasion, 
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mission *, aFter appointing Robert Earl of Lilul- 
say to i)c IJigh Constable, hears, that he, toge- 
ther w'ilh the Earl of Arundel, .jMarshal of E.nff- 
lan<l, shall “ liear, tlecicre, and biing to final 
“ s< nt'-nec thi'. eause, and do therein ae<-ordiiig 
“ to the law and eu-tom of arms, aiul the «sage 
“ of the Alllitarif Cturt of Englan*d.” These, 
witli ten others of fiic otliccrs of state anil piia- 
eipal nobility, likewise cdinniissioued by the 
King, formetl the Court of Chivalry, and they 
began, by pronouncing a solemn judgment, de- 
claring the crimes* charged by the pioseeulor 
against the prisoner to amount to high tieason. 
'Mic Isatl Marshal then set forth, that the court 
u(TC l'’gally eouipctent to decide this cause, like 
any other ol' his Majesty’s canirts of justice, by 
the ortlinary proof of witnesses ; but that^ .see- 
ing it appearetl from the tenor of t!jc accu4ktion 
and del'cnee, that this mode of p’oof was im- 
possible, »is the words were spoken in private 
conveisati(»n between the parties, no otlier is-.uc 
lemained for them but by way of pubiic duel, 
'fho parties having tluowu down their gloves iii 
token of assent to this propositiou, the 1 ii^h Con- 
stable put tlie appeal into one glo\e and the an- 
^v/er into the otJier, .and foldi..g them together. 


Jld'h' Cell, pail 2 . ^ol. 1. p. lie. 

t c 3 * adjudged 
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atljuflgetl, in the name of the blessed Trinity, the 
said Lord Rae and David Ramsay to decide their 
diflerence by clucl, on the 1 2 th day of April 163 1 , 
between sun and sun, inTuttlefields, Westminster, 
in the presence of the King. This tluel, however, 
was Mot fought : the King, on more mature re- 
flection, judging this mode of tri.d a remnant of 
barbarism, thought fit to reeal his commission, 
and to bind the parties by their sureties to at- 
tempt nothing hostile against caeli other, or 
contrary to the pi,*blic peace. 

On the abolition of the C^Jnstablc's heretlitary 
jurisdiction, which, as we have ohserve<l, took 
place after the attainder of StaftVml l>uke of 
Buckingham, and tlic vacancy that ensued in 
that office, unless when there were occasional 
appointments by the King, it became a cpiestion. 
Whether the ISIa'-shal of England, (whose office 
rtill continued to be hereditary,) and wlio, it 
was allowed, had a joint jurisdiction with the 
Constable while the latter ollice existed, could 
exercise, during the vacancies of that office, 
the whole powers belonging to the Court of 
Chivalry. This question was much agitated, 
and received at different times opposite determi- 
nations : for in the reign of James I. the ques- 
tion being referred to the judgment of the Lord 
Keeper, the Master of the Rolls, and other Lords 
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of the privy Council^ they gave a solemn opi- 
nion, that the Earl Maishal ha<l all the pov\Cis 
of jiKlicdture Mithout the High Constable, clu- 
ling the vacaiiey of that olhce ; anti pn repoit 
of this to the King, his Majesty issued his coui- 
inissiou to Thomas Earl of Aiundel, then l^tre- 
ditaiy Earl Mai shal ; which, after rex;iting that 
the Eail iMarshal had tlelayed to proceed in some 
causes on account of doubts of Jns authoiirv, 
contains the following strong declaiation of iiis 
judicial power. “ We hold it.fit, says the King, 
“ in a case of so threat w'cight, to piocectl 'Vith 
‘‘ extraort»inai;> deliberation ; and having now, 
“ both by ouiself and the whole body of our 
council, leceived ample satisfaction, by many 
anti clear piools, that the Constable anti ^lar- 
“ shal were joint judges togethei, andsc\CKilly 
** 111 the vacancy' of eithci, we do hcieby' asitho- 
“ lise, w'ill, and connnand j on our J’ai I M ai- 
“ shal, tljat fiom hercefoilh jou pioeeed in all 
“ causes whatsoev'cr whereof the Couir of Con- 
“ stable ought piopeily to take cognizance, as 
“ judicially and definitively as any Constable or 
“ Marshal of this le’alm, either jointly or sc\e- 
lall}', hcretofoic ]ia\c tlone."’ Yet in thesub- 
sctpient reign of Chailcs 1 . and w'ithin a lew 
yeais from this deliberate and explicit recog- 
nition of the Marshal's juiisdictioii independent 

t c 4 of 
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of the Coustahlo, tlic Lord Keeper and Jiuli’;'''*- 
of the Kiiig'h Jjeneli being consulted on ii like 
occasion, ^ i^. tlic bcforc-nicntioucd appeal ot 
lrea'i(^ii by Lord Uae against Ramsay, ga\ e a 
Jitdeiucnt tlircctly contrary, and fouiul, “ that 
“ the King must make a Constable, duruutc bc~ 
" itr placii<*\ for the Alarshal could not take the 
“ appeal without him."* In such a -.fate of un- 
ceitainty with re«j)ret to the judiei »! ])OA\eis of 
the Constable ar.d ^laishal, it is no m oiuler tlial 
tlie juri'dictioM of the Court of Arms oj Clu- 
\ahy, tliough never lormally abfih'-hed, should 
have ‘vfuic entire iy into di*-use: noi is this at all 
to he regutU'd; for Us judu-ial p»)uets in < ea s 
of ticason iiic certainly nineh heilei hah’di in 
those couils \v’hi< h ticlerminc aceoiding 1<» the 
.statutory * laws ol' the icalm, ami thiouc:h the 
medium of a Juiy, than in any anomakiiis iii«ii 
erturc not so leguK.ted and le-stiaiiud ; and the 
tiialdf military eiiincs and deliiujud^eK s i, re- 
p'osited nmeli move safely, and with git. iter se- 
curity to the lihcitics of ihc suhji'ct, in thofe 
Couits-AIartial, whofe procedure includes all 
the henefits of the trial hy jury, while it is legu- 
Jatctl bj laws whicli have all the publicity of the 
ordinary statutes of the realm. 

' llu‘*ln\ Ol th’b Cull, pjut 'Zy 107. 

No. TIL 
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No. ill. 

n^u', rm't for hohVtn’f a Gcncri‘1 Court- R far tlai, 
for the '/rial of Lord Qeorgc SacLrilte. 

Gkorgj, 11 . 

HEIIF.AS v/c %\rrc j>loase(l, by our coui- 
niis'.ioii, <lat ‘<^1 on the 31 .st clay of October 17381 
to appoint (bolide Sackvillc^ Ksq. commonly 
- allet! Lord (Jcoigc.Sackville, then a Lientcnant- 
C General in our service, to be C’oinrnanclcr in 
( Irei’ (»f all our liriltsli forces, as well lioisc as 
>1, th''!' 'Oicin^ on the Lower Jlliine, in our 
arm^ assembled or to be assembled tiiere, under 
the command of our j?ood ( ousin Prince* rerdi- 
I a lid of Prur. 'H iek, C’onnnander in ( 'hief cil* onr 
sa d ann\ , enjoiniiii** and rcapiirinj; him, tht* said 
Loid Crecnj>e backvillc, to obey .such oideis and 
nil eet ions as should he given him by tin* said 
I’rinec I'erdiaand, or such other person us might 
hereafter be t.’ommander in (.'hiei' of our said 
army, according to the Hides of W'ar : Avo 
veil 1- 11 !■ AS we were jdeased, by our instructions, 
under our sign-manual, bfuring date the .same 
3 1 st day of October 175 H, to direct tlie .said 
I.oid Geoige Sackville constantly to pul in 

c.secutiou 
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execution such orders as hfc might receive from 
our said good Cousin Prince Fcidiuaml of 
Brunswick, or such other person as niiglit here- 
after be Commander iu Chief of our said arm}', 
according to the Buies 6f War, with regaid to 
marching, couq^Ninarching, attacking the ene- 
my, and all operations whatsoev’er to be under- 
taken by our said troops: And wiii.reas mo 
were informe<l tlw,t the said l.oul CJcoige 
Sackvillc hath <h’sohcyed the orders ol‘ the 
said Prince I’erdinand ; wliich charge we think- 
ing-fit shoultl be eiiquiied. into by a Ceiicral 
Court-Martial, did, by our warrant, healing 
date the 2dth day of January last, older that 
a General Court-Martial should be forthwitlf 
held upon that occasion, which was to consist of 
our trusty and welUbchncd Richard OnsloMv 
Li^utenant-Gcnci. 1 of our forces, whom \vc dul 
appoint to be Picsiui nt thereof, ainl of our trusty 
and AV'cll- beloved Henry Pultency, Sir C'hailcs 
Howard, Knight of the I’alh, John lliiske, Jolin 
Campbell, our right trusty and Mcll-bcloscd 
Counsellor John T.or<l De Lawarr, our trusty and 
well- beloved James Cholmondeley, James Stuai i, 
our right trusty and wcll-bcloved Cousin William 
Eail of Panmurc, our trusty and wcll-belo\cd 
William Kerr, conmionly called Eail of Ancram, 
our right trusty and wcll-belovcd Cousin William 

Ivii! 
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Earl of Harrington, our trusty and wcll-belovi.‘{i 
Jaii.v. .3 Abercromby.our right trusty and well-bc- 
lovcd Cousin George bail of Alben arle, our trus- 
ty and well- bcio\ eel Francis Leigliton, IJeute- 
nant-G enerals ; — our trusty and well- belovetl Ed- 
ward Carr, our right trusty and well- beloved C^ou- 
sin Thomas Eai 1 of F.ffingiiara, our ‘trusty and 
Avcll-belovcd Robert Rich, and William Belfoid, 
IMajor-Generals ol our forces?; — all of whom, or 
the said Prcsitlent, together with any twelve or 
more of the said oibcci's, might constitute the 
said General Court-Martial which said General 
C’ourt-Mai tial hath met, but hath not yet exa- 
mined any witnesses : And whereas it hath 
been since* rcprcscnled, that the saitl President 
,Eieutenant-Gcneral Richard Onslow hath been 
taken suddenly ill, and is unable to attend; And 
WHEREAS, if others of the said members sbouUl 
by unavoidable accidents be prcveuterl from at- 
tending, tjiere may not be a sulRcient number to 
compose a General Court- Alartial, Ooii wile 
AND PLEASURE IS, and We do hereby direct, 
that the General Court-Martial for the trial of the 
said Lord George Sackville do consist of our 
trusty and well-beloved Sir Charles Howard, 
Knight of the Bath, whom wc do hereby appoint 
to he President thereof; and of our trusty and 
well-beloved John Ifuske, John Campbell, out 

right 
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right trusty and wcll-hekWed Counsellor John 
l^Ord Dc Lawarr, our trusty and well- beloved 
James Cliolmondelcy, James Stuart, our right 
trusty and ^veil-beloved Cousin William Jiarl of 
Panmure, our trusty and well-beloved William 
Kefr, commonty^ called Earl of Ancram, our 
right trusty and well- beloved C’ousiii Williaiii 
Karl of Harrington, our trusty and well-be- 
loved James Abeit;romby, our right tiusty and 
well-beloved Cousin George Earl of Albemarle, 
our trusty an<l Mjell-bcloveil Kraneis Leighton, 
Robert Manners, Esq; conemonly called Lord 

Robert Manners, Lieutenant-Generals; our 

trusty and well-beloved Edward Carr, our right 
trusty and well-beloved Cousin Thomas Kail of 
Effingham, our trusty and wcll-bclovcd Hoboit 
Bertie, Esq; commonly calletl Lord Ilobcrt Bcr- 
tiej^^nd ‘Julius Ca\sar, Major-Generals of our 
forces; — all of whom, or the said Lieutenant- 
General Sir Charles Howanl Presidenf, togetlier 
with- anj' twelve or moie of the said last men- 
tioned offieers, may constitute the said (fcneial 
Court-Martial: And you arc to or<ler the Pro- 
\ ost-Marihal General, or his l>eputy, to give 
notice lo the said President and ollicers, and all 
others whom it may concern, when and where 
the said Court-Martial, hereby appointed, is to 
be held, and to summon such witnesses as shall 

be 
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be able to give testimcftiy in this matter*; the said 
1 *i o VOS t- Marshal General, and his Deputy, being 
hereby directed to obey your orders, and give at- 
tendance where it shall be requisite, d W e do 

iurther authorise and empower, the said Court- 
Martial, hereby appointed, to brar and examine 
all such matters and informations asvshall be 
brought before them, touching the charge afore- 
said, and proceed in tlie trial*of the said Lord 
George Sackvillc, and in giving of scntence,,'ac- 
cording to the rules of military discipline; which 
said sentence you are to return to our Secretary 
at War, to be laid before us for our consideration : 
An i> for so doing this shall be, as well to you, as 
to the said Court-Martial hereby appointed, and 
all others concerneil, a sulhcient warrant. 

Given at our Court at St. James's, this 6th day ' 
of March 1760, in the 33 d year of our reigiit^ 

Bif his JMajcslif's command, 

HOLDERNESSE. 

Vy Our Trusty and H'cll-belofoed 
Thomas Morgan, Bsq; Judge- 
Advocutc-Gcneral of' Our Forces, 
or his Deputy ’ 


No. 
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Form of a IVarrant of a Commander hi ChieJ for 
holding a General Court-Martial^ by General 
, Commander of his Majesty's 

Forces, Castles, Forts, and Barracks, in North 
Britaitu 

I3y virtue of , the power and authority to me 
given anti granted' by his Majesty, I do hereby 
constitute anti appoint you to be President of a 
general Cburt-Martial, to be held in Edinburgli 
Castle, on Monday the 20th instant ; And the 
said general Court-Martial is hereby authorised 
to liear and examine, by oath or otherwise, all 
Stt^ matters and informations as shall be brought 
before them, touching certain articles of charge 
thought against ^ 

E^; as Colonel of the regiment of 

or any others that it may 
be found necessary to be brought against any of 
the commissioned officers-, quarter-masters, non- 
commissioned officers, or soldiers belonging to 
the said regiment, or to any other regiment; and 
to proceed in the trial of such offenders ; and to 
give judgment and sentence thereupon, pursu- 
ant 
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ant to an Act of pai^iament now in force, en- 
titled, “ An act for punishing mutiny and de- 
“ sertion, and for the better payment of the 
“ army and their quarters.” And for so doing, 
this order shall be, unto you, and all concerned, 
a suilicient warrant and authority'. 

Given at Edinbui •gib this eJay of 

1797, 

A. G. General. 

By his Lordship’s command, 

A. M. D, Adj. General. 

j\Iaj or -General A. C. 


No. V. 

Warrant for holding a Court of* Knquiryy 
iasued by^his late Majesty George II. in 1757- 

Geouge R. 

Wh E R E A S We were pleased in August 
last to send a number, of our troops on an ex- 
pedition against France, with orders and in- 
structions to attempt, as far as should be found 
practicable, a descent upon the French coast, 

at 
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at or near Rochefort, hi oilier to attack, if prac- 
ticable, and by a vigorous impression force that 
place ; and to burn and destroy, to the utmost 
of their power, all clocks, magazines or arsen- 
als, and shipp^ir»§^, that should be found there, 
and;’ to exert such other elforts as should' be 
judged most proper for annoying the enemy, as 
by ourseveral instructions to the commander of 
'the said forces dftes more fully appear: And 
whereas the troops sent for these purposes have 
returned to Gret^t Britain, no attempt having 
been made to land on the coast of France ; con- 
cerning the cause of which failure we think it 
necessary that enquiry should be made, by the 
General Officers hereafter mentioned, in order 
that they may report those causes to us, for our 
better information : Our will and pleasure there- 
fore«?s, and we do hereby nominate and appoint 
our rights trusty and right entirely beloved 
Cousin and Counsellor Charles Duke of Afarl- 
borough, Lieutenant-General ; and our trusty 
and iPell-tielpved George Sackville, commonly 
called Lord George Sackville, and John Walde- 
grave, Major-Generals of our forces, to exa- 
mine and enquire touching the matters afore- 
said * And you are to give notice to the said Ge- 
neral officers, when and where tliey are to meet 
for the said examination: the said General 

Officers 
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Oflicers are hereby 'directed to cause you to 
sunuTion such persons, (whether the Generals or 
other officers employed on the expedition, or 
others), as are necessary to give information 
touching the said matters, or a^hall be desired 
by tliose who \rcre employed on'lHie expedition : 
And the said General Officers archeieby further 
directed to hear such persons as shall give them 
information touching the same ; and they are 
authorised, empowered, and rctpiired, strictly 
to examine into the matters before mentioned, 
and to report a state thereof, as it shall appear 
to them, together with their opinion thereon. 
All wiiich you are to transmit to our Secretary 
at War, to be by him laid before ns, for our 
consideration ; and for ^o doing, this shall be, 
as well to yt)u, as to our said General Officers, 
and all others concernctl, a sufficient wai reait. 

Given at our Court at Kensington, this 1st 
day of November 1737» in the 31st year 
of our reign. 

BARRINGTON. 

• 

7b our Trusty and JFell-beloved 
Thomas Alorgan, Ksq', Judge- 
Advocate Gefieral oj" our Forces^ 
or his Deputy. 




No, 
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Statute passe'di-ipi Ireland, anno 1798, for the 
I?nacimeni ^qf' Martial Lavp, entitled, ** An 
“ Act for the Suppression of the Rebellion 
“ which still unhappily e<vists within this 
“ Kingdom, ( Ireland, ) and for the protec- 
“ tion of the Persons and Properties of his 
“ Majesty's faithful Subjects within the 
“ same." * 


W here AS a traitorous conspiracy'-, for tiie 
subversion of the authority of his Majesty and 
the Parliament, and fbr the destruction of the 
established constitution and government, hath 
unfortunately existed Avithin this kingdom for 
a considerable time, and hath broken out in 
acts of the most daring and open rebellion : 

And whereas his Excellency Earl Camden, 
then Lord Lieutenant General and fJeneral Go- 
vernor of Ireland, did on the 30th of March 
1798, by and with the advice of the Privy 
CouncRof this kingdom, issue his most direct 
and positive orders to the officers commanding 
his Majesty’s forces, to employ them with the 
utmost vigour and decision for the immediate 

suppression 
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suppression of the said rebellion, and did by 
liis proclamation of the same date, by and with 
the advice of the Privy Council, notify the 
same : , 

And whereas not withstand ingj^*'^ said orders, 
so issued as aforesaid, the said rebe^on did vftry 
considerably extend itself, insomuch that large 
bodies of armed traitors did openly array them- 
selves, and make the most daring and violent 
attacks upon his Majesty’s forces, and com- 
mitted the most horrid excesses*and cruelties on 
the properties and persons of his Majesty’s loyal 
subjects ; , 

And V. hcreas, for the more effectual suppres- 
sion of the said daring and unprovoked rebellion, 
his Excellency the said Earl Camden did on the 
24th of May 17 p 8 , by and with the advice of 
the Privy Council, issue his orders to all general 
officers commanding his Majesty’s for^s/to pu- 
nish all per^ns acting, aiding, or in any manner 
assisting in the said rebellion, according to 
Martial law, either by death or otherwis'e, as tp 
them should seem expedient, for the punishment 
and suppression of all rebels in their several dis- 
tricts, and did by his proclamation of the same 
date, by and with the advice of the Privy 
Council, notify the same : 

n D 2 


And 
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And whereas his Excellency the said Earl 
Camden did, by message, duly communicate 
his said orders* and proclamations, notifying the 
same respectively to the Lords Spiritual and 
Temporal ajM Commons then in Parliament 
as’sembled,-.- who di<l, by their addresses to his 
Excellency, express their cordial acknowledg- 
ments for his said messages, and their entire ap- 
probation of the decisive measures so taken by 
his Excellency, by and with the advice of the 
Privy Council, ''however deeply they lamented 
the necessity by which they were dictated ; and 
•the said Lords Spiritual and Temporal and Com- 
mons did, by their addresses, pledge their full 
engagement of support of every measure of 
firmness and vigour which might be necessary 
for the speedy anti effectual suppression of the 
said rebellion : 

And whereas by the wise and salutary exercise 
of his M^esty’s undoubted prerogative in execu- 
ting Martial law for defeating and dispersing such 
armed , and rebellious force, and in bringing 
divers rebels and traitors to punishment in the 
most speedy and summary manner, the peace of 
this^ 'kingdom has been so far restored, as to 
permit the course of the common law partially 
to take place, but the said rebellion still conti- 
nues to page in very considerable parts of this 

kingdom, 



APPENDIX, NO. VI. 


40& 


kingdom, and to dclolate and lay waste tlie 
country by the most savage and wanton vio- 
lence, excess, and outrage, and.has utterly set 
at defiance the civil power, and stopped the or- 
dinary course of justice and of th.e common law 
therein ; ~ ^ ^ • 

And whereas many persons who have been 
guilty of the most daring and horrid acts of 
cruelty and outrage in furthefance and prosecu- 
tion of the sairl rebellion, and who have been 
taken by his Majesty’s forces Qfnployed for the 
suppression of the safne, have availed themselves 
of such partial restoration of the ordinary course 
of the common law to evade the punishment of 
their crimes, whereby it has become ne<Sessary 
for Parliament to interpose : ^ 

lie it therefore enacted by the King’s Most 
Excellent INIajcsty, by and with the advico^nd 
consent of the Lords Spiritual and Temporal 
and C'onunpns in this present Parliament assem- 
bled, and by the authority of the samesj That, 
from and after the passing of this act, it shall 
and may be lawful to and for the Lord Lieute- 
nant or other Chief Governor or Governors of 
this kingdom, from time to time during the 
continuance of the said rebellion, whether the 
ordinary courts of justice shall or shall not at 
tjuch time be open, to issue his or their orders 

D 1 ) 3 fo 
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to all officers commanding his Majesty's forces, 
ami to all others whom he or they shall think fit 
to authorise in, that behalf, to take tlie most 
vigorou.s and efftctiial measures for suppressing 
the said icbelli^n in any part of thi.s kingdom, 
which sh,ajl (J'j^pear to be necessary for the public 
satet^’, ami for the safety ami protection o'* *’he 
persons and properties of his Majesty's peace- 
able and loj’al subjects, and to punish all persons 
acting, aiding, or in any manner assisting in the 
said rebellion, o^ maliciously attacking or in- 
juring the persons or propel-ties of his Majesty’s 
loyal subjects in furtlicrance of the sainc, ac- 
cording to Martial law, either by death or other- 
wise, Js to them shall seem expedient, for the 
punishment ami suppression of all rebels in their 
several dictricts, and to arrest and detain in 
cusfbdy all persons engaged in such rebellion or 
suspected thereof, and to cause all persons so 
arrested and detained in custody tojie brought 
to triaKn a summary manner by Courts-Martial, 
to be assembled under such authority, and to 
be cf>nstituted in such manner and of such de- 
scription of persons, as the said Txird Lieutenant 
or other Chief Governor or Governors shall 
from time to time direct, for all offences com- 
mitted in furtherance of the said rebellion, whe- 
ther such persons shall have been taken in open 


arms 
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arm» against his ]V[Aje&ty, or. shall have been 
otherwise coireerue<l in the saitl rebellion, or in 
aitling or any manner assisting the same, and to 
execute the sentences of all such Courts-Mar- 
tial, whether of death or otlierwise, and to do 
all other acts necessary for such seveial^pur- 
poses. "T ' 

And be it enactcfl. That no act which .slrall be 
done in pursuance of any order which shall be so 
issued as aforesaid, shall be t{uestioned in his Ma- 
jesty’s Court of King’s Ben<jh or in any other 
court of the eominan law. ' And in ortler to pre- 
vent any doubt which might arise, whether any 
act alleged to have been done in conformity to 

aiiv orders so to be issued as aforesaid was so 
*/ 

dune, it shall and may be lawful to and for the 
saitl Lortl Lieutenant or other Chief’ Governor 
or Governors, to declare such acts to hav^ been 
done in conformity to such orders ; and such 
declaratioji, signified by any writing under the 
iiand of sucli Lord Lieutenant or other Cliief 
Governor or Governors, shall he a sufHeient 
discharge and indemnity to all persons con- 
cerned in any such acts, and shall in all cases 
be conclusive evidence that such acts were done 
in conformity to such orders. 

And be it further enacted. That all oilicers, 
non-commissioned officers, and. soldiers, Avho 

D n 4 shall 
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shall act under anv such ‘orders as albresaid, 
shall be responsible for all thinjys which shall he 
done under such.ordcrs to such Courts-lNIartial 
only by which they shall be liable to be tried for 
any offence against the Articles of War, under 
any «act tjjpn. im forhe for such purposes ; and 
such Courts-Martial shall have full and exclusive 
cognizance of all matters and things Avhich 
shall be objected against such officers, non-com- 
missioned officers, and soldiers respectively^ aiul 
all proceedings shall be had thereon, in the same 
manner as for offences against the Articles of 
War, and not otherwise ; and the Court of King's 
Bench, or any other court of justice, civil or 
criminal, shall not take cognizance of any act, 
matter or thing which shall be done by any such 
officer, non-commissioned officer, or soldier, in 
pursifiince of this Act ; and if any proceeding 
shall be had in any such court against any such 
officer, non-commissioned officer, Of soldier, 
for any such act, matter, or thing, by indict- 
ment, action, or otherwise, all such proceedings 
shall be stayed by summary order, on applica- 
tion to the court wherein they shall be had. 

And it enactetl. That if any person who 
shall detained in custody under the powers 
created by this act shall sue forth a writ of Ha- 
beas corpus, it shall be good and sufficient return 

to 
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to such writ, that the party suing forth the same 
is detained by virtue of a warrant under the 
hand and seal of some officer or other person 
duly authorised by the Chief (iovernor or Chief 
Governors for the time being to issue such war- 
rant under the authority off tliis act, • 

Provided nevertheless. That the nSme of such, 
officer or other person so authorised as aforesaid 
to issue such warrant, shall have been previously 
notified by the Chief Governor or Governors, 
or his or their Chief Secretary, to the Court of 
King’s Bench, by* writing, signed by the saitl 
Cliief Governor or Chief Governors, or his or 
tlicir Chief Secretary, and signifying to the said 
court that such person or persons was or were so 
authorised as aforesaid to exercise t,he powers 
spccifietl by this act ; and when such return 
shall be made, it shall not be necessary ttfbiing 
up the body of the person who is so detained. 

Provid<;d always, and be it declared and enact- 
ed, That nothing in this act contained shall be 
construetl to take away, abridge, or diminish 
the acknovdedged prerogative of his Majesty for 
the public safety to resort to the exercise of Mar- 
tial law. against open enemies or traitors, or any 
powers by law vested in the said Lord Lieutenant 
or Chief Governor or Governors of this King- 
dom, with or without the advice of his Majesty’s 

Privy 
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Privy Council, or of any other person or persons 
whomsoever, to suppress treason and rebellion, 
and to do any act warranted by law for that 
purpose, in the same manner as if this act had 
never been made, or in any manner to call in 
question any acts hCyetofove done far the like 
purposes. * 

And be it enacted. That this act shall continue 
and be of force un^ll the first day of the next 
session of Parliament, and for two months afrei 
the said day, and <no longer : And that it shall 
and may be lawful to repe:fi, amend, or altev 
this act during this session of Parliament. 


INDEX. 
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A CCl^SSORIKS amenable to trial for Military crimes. 181 
— - to muliny, 1 S 7 

to misbehaviour, &c. 188 

— to Ut sc.ilion, -'89 ^ 

— to c hallenges, ,192 

■ — PriiK':ipals and accessories may be tried at the same 

time', 197 

A j> i ill acquitted as an accessory may be tried as a 

principal, 198 

Accusation or Charges, votl, et .srq. Sec C/uugca, 

Agitators, thei* itieasurcb 01 reform, 84 

■ ■ ■ — qiulkU by Cromwell, 86 

Aliens, in whar cas? subject to Military law, 1 vo 
Arneiican troops regulated by the British Mutiny-act and Ar- 
^ ticles of War, 1J4 

Appeal from a regimental to a general Court-Martial, iss?, 
;^31 

— — When competent, 331 
■ ■ — How limited, 332 
— - — Form of procedure in trials of, 336 

Sentences pronounced on appeal must be reported like 

the ordinary sentences of a general Court-Mar- 
tial, 338 

Armour, statutes of, abrogated.in the reign of James I. 53 
Army new modelled by Cromwell, 83 


Arraignment, 
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Arraignment, incidents to^ 233 % 

Array^ commissioners of^ 34 . Appendix, Xo. 

Arrest previous to trial, 

, .M. ■■ Nature and drgiiees of, 'J02 
Aricst at large, ih. 

Time of confinement limited by tijc Articles of W.u, 

• 203 ^ 

Fctialty qr^brcach of, 20.> 

Articles of War, Sovereign empowered to enact tbcni, 

10(5 

The punishments which they decree can only be in- 
flicted through the medium of a Court-Martial, i> 
Artillery officers and soldiers subject to Military law, 1 2i) 
Assize of arms, 33 , Appendix, No. j ^ 

• n 

liehaviour, scandalous or infamous^ a Military crime, 2^2 

Must be clearly specified, 213 

Breach of arre<it, penalty for, 2(»5 

Brevet oliicers subject to the Military law, i i x 

C 

Cashiering of an officer, 3 i.'> 

Challenging of jurors on a Court-Martial, 220 
— Causes of, 221, cf sef/. 

Challenges, sending and receiving, 191 
" ■ Accessories thereto, 192 

Charles I. f^igrcss of the Military law in his reign, 5 5 
Charles II. tfte Military power of the Crown solemnly recog* 
nised at the Bestoratmn, 95 
Charges or indictment before a Court-Martial, 2O8 

r^Must specify clearly the act or acts of crime, 210 

' Most specify the time and place, 214 


Charges 
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Charges need not specif/ the Articles of War infringed, 21(J 

— Copy of them must be furnished to the prisoner in 

due time, 217 

"■ Cannot be altered after they are before the court, 
ibid. 

Chivalry, Court of, 37, Appendix, No. 11. 

Civil power gives its aid to the Military, and is aided by It in 
its turn, 15*>, vt seq. \ # 

Coat and conduct money, an ^ancient subsidy levied by the 
Crown, 63 ^ 

Confessing the crime, its consequence is sentence, 237 
Cu7iseil dc Guerre, nature of, 32B, Note 
Constable’s Court, 37, Appendixf No. IT.— Its jurisdict'oa 
limited, 3p. — Its d# dine, ‘ti‘ , 

Counsel, if allowed in a Court- Alartiol, 

'ilieir duty, nb i 

Corporal punishments, 317 

Com ts-Alartial, their authority, 103 

His Majesty empowered by law to constitute them, 

106 

■■■ ■— Their powers limited in general by the J^rutlny-act 
and Articles of War, J07 

Under what warrant they are assembled, 129, 141 

Number of the members of, KM 

Niue members must concur iu every, capital sentence, 

136 

All members though above the are entitled 

to sit and vote, 137 

Quality, of the members of, 138 

— — — President of the Court, 138 

The court subsists till formally dissolved, 142 

AVhether the court can judge as toils own compe- 
tence, 142 

Courts- 
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Courts -Martial^ must exhaust the wAole charges, 144 

But may exercise their judgment on the relevancy of 

these, 146 

■ ■■■■— Precedence among the members of the Court, 147 

— Time of sitting, 148 

— — Advantages of the mode of trial Court-Martial, 

• 148 

— ■ The vofc of the majority are decisive, 150 

The youngest menilier gives his opinion and vote 

first, 152 • 

■■ ■■■ — The evidence is all taken down in writing, ihid, 
The court may adjourn from time to time, ibid. • 

— — Its sentences art subject to feview and prohibition, 

160 • 

Cromwell, Oliver, his measures for possessing himself of the 
Military power, 79 

■■ — — His vigorous enforcement of Military discipline, 86 
■ ■ Quells the mutinous spirit of the army, SO 

— ■ ■■ ■■■■■ ■ Suppresses the levellers, 87 

D 

Death, sentence of, 313 

Declaration oilF Tights, 100 , 367 

Degrading of non-commissioned officers, 3 1 7 

Desertion; Principal and Accessories to that crime, 1 S 9 

Deserters, harbouring of, 1 90 

” May be apprehended by the Civil power, 199 

- ■ Gaolers intitled to receive the full subsistence of, 

201 

who have been twice enlisted, how to be proceeded 

against, 127 

Discretionary power of punishment belonging to a Court- 
Martial, 313, 315 


Disorderly 
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Disorderly behaviour in a CcurNMartiaJ punishable, 2 19 
JLXueUiiig, a military crime, 19;^ 

E 

East-India Company, its Arnay subject to Parliamentary regu- 
lation^ 114 

Elizabeth, Queen, vigorous exertions of the Military l*aw in 
her reign, 50 ) * 

Endowments for the benefit of Soldiers, 4, Note 
Enlistment confers the Military CharSeter, 1 lO 
Enquiry, Courts of, 340 

— Members of, disqualified from sitting on trials by 

Court-Martial' of the same? crime, 222, 34(i 

... Form of appointment of. Appendix, No. V , 

Advantages of, 343 

Evidence, its definition, 258 

■ " ■ of two kinds, viia race or parole, and written, 

23C) 

General Rules relative to, 25y, tt 

Parole, 20‘5 

Who are disqualified from giving, 26’<>, ef .vTr/. 

Written j public and private, 288 
All Evidence must be taken down in writing, S46 

- ■ ■ ^T^cig^JUJg of evidence, 292 

F 

Feudal System, a Military Establishment, 30 
Form of Trial in Courls-lVIartial, Sec CourU-^Iortta^ 
Furlough, Soldiers absent on, 159 


Half-pay 
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Half-pay officers not subject to the Military Law, 1 1 : 
Harbouring and concealing deserters, 190 
Hearsay, no proper evidence, 297 
High Court of Justice instituted by Cromwell, f=lc) 
Honour, the charac tei istic of the Military order, 1* 
Ilotliamj Sir John, tried Com t-Martial, 76 


I 


Janaes I. Conflitution of England, approaching to an ab'jo 
lute Monarchy in his reign, .52 

Abolishes thefsiatutcs of armour, 53 

James IL Martial Law rigorously executed in his reign, 09 
Idiotb cannot be witnesses, 287 
Immunities enjoyed by soldiers, 4 
Imprisonment in order to trial, 199 
— — Time of, limited by tJic Articles of War, 203 
— — Names of prisoners to be returned to the commanding 
o0icer, 204^ 


India J^ompa^^ officers of, may be associated with those of 
the Xing's lanit forces, for holding Courts-Mai tia), 140 
Jnfamous persons ^nnot be witnesses, 279 
Infants caanot be witnesses, 286 ‘ « 

Interest in the cause disqualifies from giving evidence, 20^ 
Interpreters sometimes nccc'^sary in trials, 236 
Judge- Advocate, the prosecutor in name of the King, 206, 349 
His duty and functions, 349 

Informs the* court in questions of law, or judicial 

practice, 350 , 

Bound to give b|s opinion when it is demanded, 01 

when It is necfssary, 354 

To what extent he is bound to assist the prisoner in 
his defence, 3^6 


Judge- 
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Judge- Advocate must arrange all matteis pieparatory to the 
tiialj 3*7 

Must summon the witncsbcs^ 33g 
His duty as Rccordrr of cnuit, 3()0 
. — _ Ought to preserve the o’*gir:ul nynutes of* the piu 

ceedings ot courts-martial, 3d3 
Jurisdiction, objections to, 243 


I. 

L’Estrange, Mr. tiled by Conrt-M.ytial, 77 
JiCvcllefs, their men iiirsof icform, nG 

Loughburough, Lord Cliancelloi, his opinion on wLat is pro 
pcrly tt rmed Martird Law, 23 

M 


Magna Chnrta, 32 

— — Did not abolish Military sei vice, 33 

Marines, ofHceis of, may be associated with those of the land - 
forces, for the purpose of holding C&uitd -Martial, 
140 

AJarahal of England, 38, Appendix, No. 11. 

Martial Law, instances of its use and abuse in former periods 
of our history, 48, ef scf/. 

improperly characterised by Sir William Blackstone, 

1 2 , ct i»tq, 

■ It does not exist in the Biitlsh dominions in the sense 

described by that author, 22 

An extension of it is necessary in times of danger to 

the State, 47> 36'G 

- Abolished altogether in the time of Charles I. ds 

Consequences of its aboUtiop, 6*3, et seq. 

It was the paramount of the State in tire time cf 

Oomwell, B(j 


£ af 
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Martial Law, rigorously executed in Jhe reign of James If. pt> 

It forms a part of the law of the land, 105, ,'364- 

S -e Military Law, 

]\Tary of England, h^‘r arbitrary extension of the Martial 
T.aw, *,»(> « 

Members of Parliament, whether subject to Military Trial, 

123 

« 

Mercy, Royal prerogative of, 131, 171 
?vlilitary Law, its foundation, 1 , i4 

Its rise and progress, 20 , tt scq. 

Who are subject*to it, l 1 0 

■ Does not interfere with the Civil, 1.53, 3Cl3 

Rut is required to give it aid, 156 

— Ccjiidition, the peculiarities that attend it, 4, 

Jurisdictions in time of Cromwell, qi 

Oflonccs, within what time they must be prosecuted^ 

ibo 

— Power of the Crown recognised at the Restoration, 

95, lOf) 

— Service by KnigliPs fee, 33 

Militia, power over it assumed by Parliament in the time of 
^ Charles I. 69 

Regulated by Act 26 th George III. c, 107 , 1 15 

Officers and soldiers of, subject to the Mutiny 7\ct 

in certain cases, 116 

Courts-Martial cannot be composed jointly of ATilitia 

and other officers, 1 1 7 
ATutiny Act framed by Parliament, 6 , 1 :> 

The first regular Act, 103 

It is annually renewed by Parliament, JOfi 

If it should expire during the sitting of a Court-Mar- 
tial, 132 

-^——-firtAccessories to the crime ofy I87 


Oaths 
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^^>alhs taken by the members ot a General Cuurt-Mai tiab 
Taken by the Judge -Aclvocate,*:i»Cif) 

* -- Are to be administered only once, 23 0 
< )j)inion, fiucstions of, how far admissible, 208 

. P 

raid(tn, a pica in bai of tiial, 24 1 
— Conditional, 173 
Pjidoning, the Crown’s power of, J71 
Absolute or Conditional,. i72 

it 

rarlianicnt assumes the military “power in tin time ci 
Charles T. 

l»nvil(*ges of, whether they affc*.! military juris- 
diction, [ 23 

Pui in f]t>i r 'nninis, whether he can give evidence, 272 
P.iy, receiving it confers the military ediaracter, 1 lO 
Pereniptoiy challenges not allowed in Courts-Martial, 2 Jl 
!V)jury in a witness punishable by a Court-Maitlal, >('7 

Subornation of, 308 

Pel:lU)!i ol right, 6^) 

Vlc :!‘. in of trial, 241 

Pjelmiiiianes to trial before Courts - Mai tial, 184 
I'lr sident of a Gcneial Court-Mat tial, 138 
Pre-sumptive evidence, 2y3 
Pr'y^u ipals and accessories, 184 

Privileges of Paili iment, wlicthcr they affect military juii.n 
diction, 123 

Belonging to the military class of men, 4 

Probability in the weighing of evidence, 292 
Proceedings ol the triai must be taken down in writing, I 8 I 

— — Mubt be read over to the court before sentence, 309 

B 15 2 Proceed in«rs 
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Proceeding? must be transmitted to tlic Judge- Advocate Ge- 
neral, 3G2 

" — - Party tried entitled to a copy of them, 362 

Prosecutor in trials bcf6re a Court-Mar tial^ 'J06 
— — Public and private, 207 

— Whether he can give evidence, s6(i 

Protectorate, see Cn>m\vell 
Punishments, ite chief military, 313 

• Q 

Quakers cannot give testimony in criminal suits, 2SI9 
Quelling fvnys, all olhc<v*s have authority to do so, ifH 
— — Kf gleet of this duty piinishatle, loh 

R 

Piegimental Courts-Martial, i7(> 

— — ■■ Members of, 1 77 

Have no Judge- Advocate, l/j) 

— - JVncecdings of, 1 8 1 

* - Sentence ot', 1 8 i 

— - — - No commissioned oftieers amenable to trial before^ 

183 , 

— — - Appeal from tlie sentences of, 331 

Regulations for the army make part of the Military Law, 107 

Relation to a party disqualiAcs from giving evidence, 274 

Reply allowed to the prosecutor, 253 

Reprimand to an officer, public and private, 317 

Restoration, 92 

— — Tlie Military power of the Crown solemnly recog- 
nized at that period, 95 

Review of the sentences of Courts-Martial^ 131, 163 , J67 
Rcvisal pf sentences, 169, 338 * 


Riglit; 



IXPEX, 


'421 


Right, petition of, its -Acnor with respect to the Military 
Law, .0() 

Kighis, declaration of, :U>7 


Sa/tfs’ PopifU, sHpre^na 154, OCtl 

Self -denying ordinance, 79 / 

Sentence of a Couit-Martial, form of pronouncing,'^ 00 
311 

General observations on, 323 

- — — May be cither general or special, 324 

Does not direct the mode of» the punishment, 337 

— Incomplete til\ approved Of by the supreme authority, 

ifig, 33^ 

Sovereign, his power in the regulation of the army, 5, 
.try. 

Standing army in time of Cromwell, gi 

■■ ■■ ■ It owes its existence at present to the will of Par- 
liament, 104 

Standing Mute on trial, 234 
Subornation of perjury, 308 
Suspension from rank and pay, 31 G 

’’Vhether it prevents the operation of Alilitary Law 

on the person suspended, 1 35 

— Of the laws by the joint authority of the King and 

Parliament, 3Ci8 

T 

"feiuires. Military, abolished at the Restoration, 04 
[Vial before a Court-Martial must be public, 319 
Form and procedure of, 833, srq. 
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Trials Preliminary's to, isi- 
■ ' ■■ See Court-Martial. 


V'oliintecr and Yeomanry corps, how far subject to Mijitarj 

Lawr 117 

Volunteers, whfther they may quit tlieir corps, 1 M) 

• w 

Warrant for holding a General Court-Martial, Appen- 

dix, Nos. HI. & IV. , 

Winchester, statute of, 35* « 

Witnesses, how sworn, 240 

'■ Not permitted to read their evidence, but iiuiy use 

notes, 247 

Must be separately examined, 248 

Must be sworn and depose in presence of ihc court, 

306 

— Ji is competent to establish their credibility by new 

evidence, 254 

* — Who may be witnesses, 266 , ft snj. 

Witness not obliged to accuse himself, 28»^ 

In what degrees credible, 294 

Must shew their cause of knowledge, 2q(> 

— — ' How they are to be summoned, 303 

They are privileged from arrest during attendance on 

Courts-Martial, 304 

Penalty for neglect of attendance on such Courts, 

304 

— If entitled to their charges, 305 


Witnesses, 
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Witnesses, objections to flic competency of, must be stated 
in open Cuini, and deliberated on with shut 
door^, ;jOu 
— ICvidenct 


Yeomanry and Volunteer corps, in wliat cases subjVct to 
Military Law, 117 
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X HE following Treatise is the joint re- 
sult of the Author’s reading, and enquiry 
into cverv source of information, relative 
to the Military Law of this country, and 
of his professional experience in tlie Forms 
and l^ractiee of General Courts- ATartial, 
during a period of several years, in which 
he had the honour of holding his Majesty^s 
commission of Judge-Advocate for the 
northern part of this United JCingdom. 
Jn these latter years, in whidii, from the 
peculiar circumstances of the times, Bri- 
tain, under the regulation of a severe but 
necessary policy, has become an armed 
nation, the Military Law has obtained a 

A more 
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more* extensive fieltl of* operation than at 
anv ionner period f)!’ tiie iiatloiml annals. 
Al no lime, lliendbre, was it ever so iieccs- 
sarv that its doctrines shoidd be fully 
u nd, erstooil, .and the kno\vdedge of its re- 
uulations j':cn('i‘ally difljiiscd, as when daily 
occasion re<pnres tln'ir apjdication and en- 
Ibretanent. 

In the <’oinp(tsition of this Treatise, the 
Antljor end('avonred to supply a want, 
wdiieh he felt himself, and which he be- 
lieves will be ae know led gctl by all who 
have been desirous of obtaining a thorough 
ae<iuaiutanee with the subject; namely, 
that the IVtilitary T.aw has never been sys- 
tematical ly treated, or with any reference 
of its doctrines t<j the general principles 
either of Civil Jurisprudence or of the 
Law of Nations. hav(' hitherto had 

nothing written expressly upon the sub- 
ject by any j>rofessional Lawyer ; and in 
the short incidental account which is 
given of the Military State by Sir William 
Bhickstone, we have to regret that he luis 

drawn 
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drawn his notions the Martial JiUW iVom 
what it was in tiu' days of Hale and Coke ; 
and witli an iiiadvt'rteney, scarcely cx 
<'usablc in a writer wlio lias s(} protbnndly 
studietl the constitntion as ^\;cll as thy ju- 
risprudence of his country, applied thes^ 
notions to the Military J.^aw as it exists at 
present. It became, ththt forc, an object 
of some iinporlance, to correct this pal- 
])ahle misrepivsyntation, “and tc\ exhibit 
the- Military Haw as it truly is, a part of 
the laws of the land, enacbal by the same 
authority, enforced by the same power, 
and resting on the same loundation of 
justice, good policy, and humanity. 'The 
historical deduction in the beginning of 
this Treatise is principally directed to the 
removal^ of these prejiuiices; as, by a re- 
gular detail of the progress of the Milita- 
ry liUW in the various [icriods of our his- 
tory, it is seen to keep pace with the con- 
stitution, to have partaken in all its alter- 
nate changes, and to have attained at 
length the same character of a system wise- 
ly calculated to secure alike the rights, and 
to tnforce the duties of the subject. 
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The practical part of this work is parti- 
cularly addressed to the Gentlemen of the 
Military profession ; to whom it is of im- 
portance to be well acquainted not only 
withfthe fornwj and procedure in the trial 
,Qf crimes by Court-Mqrtial, but with the 
general doctrines of the law of evidence, 
which apply equally to the cognizance of 
crimes before a lVIilitar3% as before a Civil 
tribunal/ In aby matters regarding the 
practice of the Military Courts Avhich ap- 
peared to the Author doubtful, he availed 
himself of the knowledge of those who 
were best qualified to resolve his doubts : 
And it would be a failure in justice as 
well bs in gra til ude, not to acknowledge 
the uscfid information M'hich AV'as rea- 
dily and politely furnished him, by Sir 
Charles Morgan , J udge- Ad\ ocatc C eneral, 
on all points on which he had occasion to 
consult him. 
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N. B. refcrejiictb mrwle in this Woik to 

the Mutiny-act were adaptetl to the hi^cst act 
which had passed previous to the publication o'' 
the first edition, vi 2 . that of l7op. A.> addi- 
tional Sections have been inserted in the iSJuti- 
ny-acts passed since that time, and others may 
be inserted from time to time, the references 
may often be found not corresponding to these 
latter acts in the numeration of the Sections. 
But there will be li.ttle difficulty in fii-ding out 
the Section referred to, from the marginal titles 
of the Sections ; and it would have been a need- 
less attempt to correct an error, when the cor- 
rection might have availed, perhaps, only for ■ 
sitigle year. 








